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Module  2 


OVERVIEW 


The  law  of  contracts  is  a basic  element  in  everyone's  life.  Without  knowing 
it,  we  all  make  many  contracts  throughout  our  lifetimes.  For  example,  every 
time  a person  purchases  food,  clothing,  shelter,  or  any  other  item  from  bread 
and  milk  to  a car  or  a home,  a contract  is  made.  In  this  module  you'll  be 
examining  the  ins  and  outs  of  contracts,  which  are  things  you  ought  to  know 
about  if  you  intend  to  make  wise  financial  decisions  and  agreements. 


The  Law  of  Contracts 

$ 

Section  1 : The  Nature  of  Contracts 

> Section  2:  Consideration  and  Legal 

\ Capacity 

\ Section  3:  Illegal  Contracts,  Discharge, 

■P""  and  Breach  of  Contract 

Section  4:  Negotiable  Instruments 
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Evaluation 


Your  mark  in  this  module  will  be  determined  by  your  work  in  the 
Assignment  Booklet.  You  must  complete  all  assignments.  In  this  module 
you  are  expected  to  complete  four  section  assignments  and  one  final  module 
assignment.  The  mark  breakdown  is  as  follows: 


Section  1 Assignment 

20% 

Section  2 Assignment 

20% 

Section  3 Assignment 

22% 

Section  4 Assignment 

12% 

Final  Module  Assignment 

26% 

TOTAL 

100% 
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Section 


The  Nature  of 
Contracts 


ave  you  ever  bought  or  sold  anything?  made  a trade  with  a friend? 
agreed  to  do  a job  in  return  for  money?  If  so,  you've  been  making 
contracts. 

i; 

Contract  law  is  concerned  with  those  things  that  people  are  obliged  to  do 
or  not  do  because  it  has  been  so  agreed.  Under  a valid  contract  either  of 
the  parties  to  the  agreement  would  be  able  to  sue,  if  necessary,  to  require 
the  other  party  to  keep  the  obligation.  Contracts  are  a vitally  important 
aspect  of  our  business  and  financial  lives;  it's  important  to  get  a good 
grasp  of  the  fundamentals  of  contract  law. 

After  completing  this  section  you  should  be  able  to 

• define  a contract 

• identify  the  various  types  and  forms  of  contracts 

• identify  the  basic  elements  of  a contract 

• understand  the  Statute  of  Frauds 
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Activity  1 : Kinds  of  Contracts 

A contract  is  a legally  binding  agreement  that  is  enforceable  at  law. 

The  law  recognizes  two  kinds  of  contracts: 

• the  simple  contract 

• the  specialty  contract 

A simple  contract  may  be  oral  (created  by  spoken  words  only),  or  written;  or 
it  may  be  implied. 

Many  oral  or  implied  contracts  may  be  enforced  by  the  courts.  There  is  a 
common  misconception  that  a binding  contract  does  not  exist  unless  there  is 
"something  in  writing."  This  is  not  the  case.  If  it  can  be  proven  that  an  oral 
agreement  was  made,  in  many  cases  the  agreement  will  be  enforced.  The 
trick,  of  course,  is  proving  that  the  agreement  was  actually  made. 

In  other  cases,  only  written  contracts  are  enforceable.  Sometimes  contracts 
are  only  implied.  Ordinary  people  make  such  contracts  every  day. 
Individuals  make  contracts  whenever  they  buy  a newspaper,  ride  on  a bus, 
or  agree  to  do  a job  for  someone  else. 
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Implied  Contracts 

A contract  may  be  implied  by  what  the  parties  do.  It  may  not  be  necessary 
for  either  party  to  say  a word  about  an  agreement.  Such  a contract  is  called 


Mario  got  on  a bus  and  paid  the  fare.  He  did  not  say  anything  but  expected 
the  driver  to  give  him  a ride  to  a certain  stop.  This  is  an  implied  contract.  It 
was  taken  for  granted  that  in  exchange  for  the  fare,  the  bus  driver  would 
allow  Mario  to  ride  on  the  bus. 


Fernando  went  into  a restaurant  and  ordered  a meal  from  the  menu  the 
waitress  gave  him.  He  did  not  tell  her  he  would  pay  for  it  and  she  did  not 
ask  him  about  payment.  It  was  taken  for  granted  that  in  exchange  for  the 
meal,  Fernando  would  pay  the  amount  stated  on  the  bill  that  the  waitress 
gave  him.  This  is  an  implied  contract. 


1 . The  law  recognizes  two  kinds  of  contracts.  What  are  they? 


2.  The  term  simple  contract  includes  contracts  whether  they  be  written. 


an  implied  contract. 


Example 


or 
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3.  Give  two  of  your  own  examples  of  an  implied  contract. 


Check  your  answers  by  turning  to  the  Appendix,  Section  1 : Activity  1 . 


Written  Contracts 


A written  contract  may  be  printed,  typewritten,  written  in  longhand,  or 
created  by  a combination  of  these  methods.  It  may  be  formal  and  included  in 
a legal  document,  or  it  may  be  written  on  a plain  sheet  of  paper  or  contained 
in  a letter.  No  particular  form  is  necessary. 


All  that  is  required  is  that  a written  contract  show 


Consideration: 
something  of  value 
exchanged  by  the 
parties  to  a contract 


• the  names  of  the  parties 

• the  subject  matter  of  the  contract 

• the  terms  of  the  contract 

• the  price  or  consideration  each  party  is  to  pay 

If  what  is  written  does  not  make  a complete  contract,  there  is  no  contract. 

When  persons  have  put  in  writing  what  they  are  agreeing  to,  or  have  agreed 
to  a written  contract  and  signed  it,  they  are  bound  by  the  written  words. 
Usually  no  part  of  a written  contract  can  be  changed  orally.  Individuals 
cannot  change  a written  contract  later  by  saying  they  meant  to  agree  to 
something  else. 


Even  though  it  may  not  always  be  necessary  to  put  contracts  in  writing,  it  is 
usually  desirable  to  do  so  where  anything  of  value  is  concerned.  Several 
reasons  are  as  follows: 

• The  parties  are  likely  to  consider  all  the  terms  more  carefully  if  they  are 
put  in  writing. 


• Honest  misunderstandings  are  prevented. 
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• There  can  be  no  argument  later  on  as  to  the  terms  of  the  contract  or  how 
the  parties  understood  them. 

• If  it  should  become  necessary  to  take  the  case  to  court,  it  is  much  easier 
to  prove  the  case  with  a written  agreement. 

Writing  simple  contracts  may  at  times  prevent  inconvenience  and  loss.  An 
oral  contract  depends  on  the  memories  of  the  parties  to  it.  If  one  party  dies,  it 
is  virtually  impossible  to  prove  an  oral  contract.  If  a contract  is  really 
important,  therefore,  it  should  be  put  in  writing.  To  be  legally  recognized  as 
evidence  that  a contract  is  in  writing,  the  note  or  memorandum  must  contain 
the  names  of  the  parties  and  the  subject  of  the  contract. 

Here  is  an  example  of  a simple  written  contract. 


I agree  to  clean  and  paint  the  outside  surface  of  the  frame  building  on  Bank 
Avenue,  Smallville,  which  is  used  as  a grocery  store  and  belongs  to  Henry 
Rankin.  I will  use  paint  and  materials  supplied  by  Henry  Rankin  and  apply 
one  coat  of  paint.  This  cleaning  and  painting  is  to  be  completed  on  or  before 

September  1, 19 . Payment  for  this  work  is  to  be  $500  and  is  to  be  made  in 

full  when  the  work  is  completed. 


Smallville,  AB 


Signed 


Accepted 
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4.  In  the  left  column,  list  the  four  things  a written  contract  must  show.  In 
the  right  column,  present  the  information  for  each  requirement  that 
appears  in  the  sample  written  contract  that  appeared  earlier  in  this 
activity  (the  agreement  to  paint  the  grocery  store). 


a. 


b. 


c. 


d. 


5.  Relate  two  reasons  why  a written  contract  is  better  than  an  oral  one. 


Check  your  answers  by  turning  to  the  Appendix,  Section  1 : Activity  1 
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Seal:  a marking  placed 
on  a contract  to  express 
serious  intent 


Specialty  Contracts  (or  Contracts  Under  Seal) 

A contract  under  seal  is  a special  type  of  written  contract  that  is  signed, 
sealed,  and  delivered  by  the  party  or  parties  concerned.  This  is  to  show  that 
the  parties  to  the  agreement  have  entered  into  a solemn  obligation  to  perform 
the  terms  of  a contract  whether  or  not  they  receive  any  benefit  from  it.  The 
seal  in  this  case  is  a private  seal  attached  to  the  written  agreement  by  one  or 
both  of  the  parties. 


( 


Deed:  a specialty 
contract 


J 


A specialty  contract  is  sometimes  called  a formal  contract  or  a deed. 

The  use  of  the  seal  goes  way  back  in  history.  Long  ago  the  average  person 
could  not  read  or  write.  If  people  made  an  important  contract,  they  would 
have  someone  else  write  it  out  for  them.  To  show  that  they  agreed  to  the 
contract,  they  would  put  some  melted  wax  on  the  paper  (or  on  whatever 
substance  the  contract  was  written  on);  then  they  would  press  their  own 
private  seal  into  the  wax.  In  this  way  they  could  identify  a contract  to  which 
they  had  agreed.  In  the  early  courts  contracts  bearing  such  seals  were  the 
only  contracts  that  would  be  enforced. 


Seals  are  no  longer  wax  impressions  of  a person's  crest  or  coat  of  arms  but 
are  usually  red  adhesive  wafers  or  stickers  superimposed  (or  placed)  on  the 
top  of  the  document.  They  are  usually  affixed  to  the  document  beforehand, 
and  the  signature  of  the  party  is  written  to  the  left  of  the  seal.  Generally,  such 
contracts  must  be  signed  in  the  presence  of  witnesses. 

A contract  under  seal,  or  deed,  takes  effect  from  the  date  of  delivery.  The 
deed  is  delivered  either  by  actually  handing  it  to  the  other  party  or  by 
speaking  words  indicating  a present  intention  that  the  deed  should  be  in 
force  though  it  is  retained  in  the  possession  of  the  party  executing  it. 
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A contract  under  seal  does  not  require  consideration  in  order  to  be 
enforceable,  as  the  formality  of  the  contract,  complete  with  seal,  shows  that 
care  and  thought  have  been  taken  when  the  parties  entered  into  the 
agreement.  If  people  go  to  the  trouble  of  putting  the  contract  in  writing, 
signing  it,  and  sealing  it,  courts  do  not  find  consideration  to  be  necessary. 


These  formal  contracts  of  business  are  required  only  for  certain  classes  of 
contracts  today.  These  include  gifts  and  contracts  concerning  land  and/ or 
buildings  on  the  land.  You'll  be  studying  such  contracts  in  more  detail  in 
Activity  3 of  this  section. 


6.  Uncle  Sigmund  wrote  a letter  to  Jenny  and  promised  her  a new  Rolls 
Royce  when  she  got  married.  When  Jenny  married.  Uncle  Sigmund  did 
not  give  her  the  car.  She  went  to  see  a lawyer.  What  do  you  think  was 
the  outcome  of  this  consultation?  Be  sure  to  explain  your  answer. 


Check  your  answer  by  turning  to  the  Appendix,  Section  1 : Activity  1 . 
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Some  Useful  Definitions 


Unenforceable:  valid 
but  not  capable  of 
being  enforced  because 
of  some  technical  defect 


Like  any  area  of  the  law,  the  law  of  contracts  makes  use  of  a number  of  terms. 
These  terms  have  precise  meanings,  and  you  should  become  familiar  with 
them.  What  follows  is  a list  of  a few  of  the  most  important  of  these 
expressions.  They  also  appear  in  the  Appendix. 

• Valid  means  legal  or  lawful.  A valid  contract  is  a binding  contract  that 
the  law  will  enforce. 

• A void  contract  is  one  that  has  no  legal  effect.  This  means  that  in  law  it 
was  never  formed  at  all.  There  is  no  contract  that  the  court  will  enforce, 
and  it  bestows  no  right  on  either  party. 

• A voidable  contract  is  one  that  can  be  cancelled,  usually  at  the  option 
(or  choice)  of  one  of  the  parties  to  the  contract.  For  example,  a minor 
may  contract  with  an  adult  to  rent  a boat.  The  minor  is  not  legally 
bound  by  such  a contract;  yet  if  the  minor  is  willing  to  perform  his  or 
her  part  of  the  contract,  the  adult  is  bound  by  it.  The  minor  can  set 
aside  the  contract  or  not  as  desired,  but  the  adult  has  no  such  choice.  A 
voidable  contract  may  also  be  declared  void  by  mutual  agreement  at  the 
option  of  either  party. 

• An  unenforceable  contract  is  one  that  is  valid  but  which  the  courts  will 
not  enforce  because  of  some  technical  defect.  Such  a contract  may 
become  enforceable  in  the  future  if  the  defect  is  corrected.  For  example, 
an  agreement  to  pay  a debt  that  is  unenforceable  because  of  a lapse  of 
time  may  become  enforceable  by  a written  promise  to  pay  the  debt  or 
by  the  partial  payment  of  the  debt. 


Activity  2:  A Valid  Contract 

The  Elements  of  a Valid  Contract 

In  order  for  a contract  to  be  valid  and  enforceable  in  the  courts,  the  following 
five  conditions  must  be  met.  If  any  of  these  conditions  is  absent,  there  is  no 
contract. 


• There  must  be  a valid  offer  and  acceptance.  The  offer  must  be 
seriously  intended.  There  must  be  an  offer  by  one  party  and  an 
acceptance  of  that  offer  by  the  other  party.  Both  parties  must  be  in 
agreement.  The  acceptance  must  correspond  exactly  with  the  offer. 
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• Consideration  must  be  present  (except  in  a written  contract  under 
seal).  Consideration  is  what  people  receive  or  are  to  receive  for  what 
they  do,  or  promise  to  do,  when  they  enter  into  a contract.  It  must  be  of 
some  value  in  the  eyes  of  the  law;  that  is,  it  must  be  money  or 
something  with  a monetary  value. 


• The  parties  to  the  agreement  must  be  legally  competent.  In  Alberta, 
persons  eighteen  years  of  age  and  over  and  able  to  understand  what 
they  are  doing  may  make  a contract  and  be  bound  by  it. 


Minor:  a person  under 
the  age  of  majority 


Some  persons  are  regarded  as  less  than  fully  capable,  and  their  ability 
to  make  contracts  is  restricted  for  their  own  protection.  Among  these 
are 

- Minors 

In  Alberta  a minor  is  any  person  under  eighteen  years  of  age  (a 
minor  is  also  called  an  infant). 

- insane  persons 
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Consent:  free  and 
voluntary  agreement 


• The  consent  of  the  parties  must  be  real  and  genuine.  Persons  entering 
into  a contract  must  do  so  voluntarily,  that  is,  of  their  own  free  will. 
Each  party  must  enter  into  the  contract  without  any  force  or  threat  of 
force  or  unlawful  persuasion  by  the  other  party.  When  consent  has 
been  obtained  through  mistake,  misrepresentation,  fraud,  duress,  or 
undue  influence,  it  is  not  considered  genuine  and  the  contract  will  not 
be  enforced. 

There  must  also  be  a meeting  of  the  minds.  Both  parties  must  be 
thinking  about  the  same  arrangement  for  their  consent  to  be  real  and 
genuine. 

• The  purpose  of  the  agreement  must  be  lawful.  The  courts  will  not 
enforce  an  illegal  contract. 


Remember,  if  any  one  of  these  conditions  is  not  present,  there  can 
be  no  contract. 


Caveat  emptor:  a 
Latin  phrase  meaning 
"Let  the  buyer  beware. 


Before  going  on  to  a closer  examination  of  some  of  the  legal  implications  of 
the  preceding  five  elements  of  a contract,  you  should  note  one  more  thing.  In 
any  discussion  about  contracts  one  should  always  keep  in  mind  the  old  Latin 
maxim  caveat  emptor  which  means  "Let  the  buyer  beware."  If  people  have 
an  opportunity  to  examine  goods  before  buying  them,  for  example,  and  later 
discover  some  fault  which  they  should  have  been  able  to  discover  while 
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examining  them,  they  cannot  cancel  the  contract.  It  is  a fundamental  rule  of 
contract  law  that  the  court  will  not  protect  people  from  their  own  poor 
judgement.  If  you  enter  into  a contract  with  another,  it's  up  to  you  to 
examine  the  situation  carefully  before  finalizing  the  agreement. 


1 . Assume  the  following  advertisement  appears  in  the  local  paper: 

For  sale:  1982  Mustang,  air,  stereo,  cassette,  power  windows,  power  steering,  cruise 
control.  Asking  $4000.  Call  John  - 999-9999. 

How  could  you  turn  this  ad  into  a valid  contract  between  you  and  the 
party  named  in  the  ad? 


r 


Check  your  answers  by  turning  to  the  Appendix,  Section  1:  Activity  2. 


Offer  and  Acceptance 


Offer:  a proposal  to 
enter  into  a contract 


Acceptance:  the 
assent  to  an  offer  by 
words  or  conduct 


Contracts  are  usually  arrived  at  by  means  of  an  offer  and 
acceptance.  An  offer  is  a definite  statement  by  one  party  (the 
offeror)  of  the  terms  under  which  he  or  she  will  contract.  An 
acceptance  is  the  agreement  of  the  other  party  (the  offeree)  to 
the  proposal  stated. 


The  offer  and  acceptance  may  be 
made  orally  face  to  face,  by 
telephone,  by  an  exchange  of 
letters,  by  a formally  written 
agreement,  or  by  a combination  of  such  methods.  The 
important  thing  is  that  the  parties  understand  each 
other. 
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In  order  to  be  valid  the  offer  and  acceptance  must  comply  with  the  following 
rules: 


• The  offer  must  be  definite  and  seriously  intended. 

• In  simple  contracts  both  the  offer  and  the  acceptance  must  be 
communicated  by  one  party  to  the  other  party  by  a written  or  an  oral 
statement  or  implied  by  conduct. 

• An  offer  may  lapse  or  come  to  an  end  and  can  no  longer  be  accepted  if 
one  of  the  following  occurs: 

- Either  the  offeror  or  the  offeree  dies  before  acceptance. 

- The  offer  is  not  accepted  within  the  time  specified  or,  when  no  time  is 
specified,  a reasonable  time. 

• The  offer  must  be  accepted  in  the  manner  stipulated  or  indicated  in  the 
offer. 


Counteroffer:  a 
conditional  acceptance; 
a new  offer 


• The  acceptance  must  be  unconditional.  Otherwise,  the  acceptance  must 
be  treated  as  a counteroffer  which  requires  acceptance  itself  to  make  a 
contract.  A refusal  causes  the  offer  to  be  terminated,  and  it  cannot 
thereafter  be  accepted  unless  the  offer  is  repeated. 

• An  offer  may  be  withdrawn  any  time  before  it  is  accepted. 


Generally  the  agreement  is  between  one  person  and  another  person.  One 
person  will  make  an  offer  to  another  person  to  give  something  or  to  do 
something,  asking  the  other  person  to  give  something  or  to  do  something  in 
return.  The  first  person  is  making  the  offer  to  the  second  person.  If  the 
second  person  accepts  the  offer,  then  there  is  a contract  between  these  two 
parties. 
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An  offer  must  be  clear,  definite,  and  certain.  It  must  set  forth  all  the  terms  of 
the  agreement  such  as  who,  what,  when,  where,  and  how  much.  It  must  be 
made  known  to  the  other  party.  The  acceptance  must  be  unconditional.  It 
must  correspond  exactly  with  the  offer.  The  offer  is  completely  within  the 
control  of  the  offeror  (the  person  making  the  offer).  The  offeror  may  decide 
the  terms  to  be  offered  and  the  party  to  whom  these  terms  are  to  be  offered. 


Invitation  to  treat: 
an  invitation  to  make  an 
offer  (e.g.,  by  a store  to  a 
customer) 


Although  a contract  originates  in  offer  and  acceptance,  these  need  not  be 
expressed  in  written  or  spoken  words.  The  example  of  Mario  taking  the  bus 
in  Activity  1 illustrates  how  implied  contracts  work. 

An  invitation  to  make  an  offer  (an  invitation  to  treat)  is  often  confused  with 
an  offer.  Most  newspaper  advertisements,  price  quotations,  and  display 
advertising  are  invitations  to  treat.  A newspaper  advertisement  is  generally 
considered  an  invitation  to  the  public  to  make  an  offer.  If  a price  error  is 
made  in  the  paper  or  if  the  merchandise  is  sold  out,  the  merchant  may  refuse 
to  sell.  The  customer  has  no  legal  rights  in  this  matter. 


Example 


Mr.  Zilinsky,  who  owns  a clothing  store,  put  the  following  advertisement  in 
The  Edmonton  Journal : "Shoes  on  sale  at  $29.98."  Dana  walked  into  the  store 
and  said,  "I  accept  your  offer." 


The  court  ruled  that  Mr.  Zilinsky  did  not  have  to  sell  the  shoes  for  $29.98. 
Actually  he  had  agreed  to  do  no  such  thing.  The  advertisement  was  not 
sufficiently  certain  and  definite  to  be  an  offer.  Rather,  it  was  merely  an 
invitation  to  the  buying  public  to  come  in,  look  at  the  shoes,  and  make  an 
offer. 

It  is  possible  to  make  an  offer  to  the  general  public  by  means  of  an 
advertisement,  but  all  the  terms  must  be  set  out  in  the  advertisement.  An 
example  of  a public  offer  is  the  advertisement  or  notice  offering  a reward  for 
the  capture  of  a criminal  or  the  return  of  something  that  has  been  lost.  A 
specific  sum  is  offered  in  return  for  a specific  act,  and  the  offer  is  directed  to 
the  public  at  large.  Anyone  reading  the  notice  may  accept  the  offer  by  doing 
the  required  act. 
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Offers  may  be  made  in  many  ways  - by  telephone,  by  letter,  by  telegram,  by 
fax,  etc.  Generally  there  is  no  problem  as  to  the  method  of  communication, 
although  sometimes  a letter  may  go  astray.  It  is  in  connection  with  reward 
offers  that  trouble  arises  in  regard  to  the  requirements  of  communication  as 
the  following  situations  illustrate. 


Terry  Wilson  found  a wallet  on  the  street.  In  the  wallet  was  a card  stating 
the  address  of  its  owner.  Terry  returned  the  wallet,  and  the  owner  thanked 
him  for  doing  so  but  did  nothing  more.  That  evening,  while  reading  the 
newspaper,  Terry  discovered  that  the  owner  had  made  a definite  offer  of  a 
reward  for  the  return  of  the  wallet. 

Terry  cannot  now  go  and  collect  the  reward.  He  may  get  mad  and  consider 
it  unfair,  but  he  cannot  collect.  He  did  not  know  of  the  reward  at  the  time  he 
returned  the  wallet,  so  it  cannot  be  said  that  Terry  accepted  the  offer.  There 
can  be  no  agreement  if  the  offeree  does  not  know  of  the  offer,  even  if  the  act 
requested  in  the  offer  has  been  done. 


Ruth  offered  to  sell  her  boat  to  Knud  for  $450  cash.  Knud  replied,  "I  will 
accept  if  you  will  allow  me  to  pay  $90  a week  for  five  weeks." 

Stacey,  who  was  with  Knud  at  the  time,  spoke  up  and  said,  "I'll  accept  your 
offer  and  pay  the  $450  cash  right  now." 

There  is  no  valid  acceptance  in  either  instance.  Remember,  an  offer  is 
completely  within  the  control  of  the  offeror.  The  offeror  may  offer  any  terms 
he  or  she  chooses  and  may  make  the  offer  to  any  other  person.  No  one  else 
may  change  the  terms,  and  no  one  but  the  offeree  to  whom  the  offer  is  made 
may  accept.  Thus,  Knud  is  not  making  a valid  acceptance  because  he  is 
changing  the  terms.  Stacey  is  not  making  a valid  acceptance  because  the 
offer  was  not  made  to  her. 


Example 


Example 
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The  time  at  which  an  acceptance  takes  effect  may  be  very  important  because 
when  the  acceptance  is  communicated  by  the  offeree  to  the  offeror,  the 
parties  are  in  agreement  and  a contract  comes  into  being.  There  is  no  special 
problem  of  communication  when  the  parties  are  dealing  face  to  face.  When 
one  of  the  parties  speaks,  the  other  party  hears  and  the  offer  or  the 
acceptance  is  communicated.  When  the  parties  live  at  a distance,  however, 
some  arbitrary  rules  must  be  made  as  to  when  acceptance  takes  place. 

Let's  assume  that  Ruth  and  Knud  live  in  different  cities.  Ruth  has  made  an 
offer  by  letter  to  sell  her  boat  to  Knud.  Knud  decides  to  accept.  There  is  no 
contract  yet.  He  writes  a letter,  addresses  it  to  Ruth,  and  puts  a stamp  on  it. 
Still  no  contract.  He  carries  the  letter  across  the  street  to  a post  office 
mailbox,  pulls  down  the  slide,  puts  the  letter  in,  but  holds  his  fingers  on  it. 
Still  no  contract.  When  he  lifts  his  fingers,  however,  and  the  letter  slides 
down  into  the  box  beyond  his  control,  a contract  is  formed. 

Ruth  could  have  stated  the  time  and  place  of  acceptance  in  her  offer, 
indicating  that  a contract  would  not  come  into  existence  until  she  received 
the  acceptance.  In  that  case,  there  would  be  a contract  only  when  Ruth 
received  the  acceptance,  provided  that  she  received  it  within  the  specified 
time  limit. 

Sometimes  an  offer  specifies  that  it  must  be  accepted  by  an  act.  When  that  is 
true,  the  act  must  be  performed  before  there  is  an  acceptance.  A promise  to 
do  the  act  is  not  enough.  Thus,  if  Manuel  Gomez  promised  to  pay  Louis 
Cardinal  $5  if  Louis  would  climb  to  the  top  of  the  school  flagpole,  Louis 
would  have  to  climb  to  the  top  of  the  pole  in  order  to  accept  the  offer. 
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There  is  also  the  requirement  that  the  promise  or  the  act  of  acceptance  must 
be  positive.  If  Ruth,  in  her  letter  to  Knud  offering  the  sale  of  the  boat,  had 
concluded  her  offer  by  saying,  "If  I do  not  hear  from  you,  I shall  assume  that 
you  have  accepted  my  offer,"  Knud's  silence  after  receiving  the  offer  would 
not  bind  him  to  pay.  Ruth  has  no  right  to  try  to  force  an  acceptance  through 
Knud's  lack  of  action.  Silence  may  indicate  assent,  but  only  if  both  parties 
understand  and  agree  that  this  is  to  be  the  means  of  acceptance. 

Example 

David,  a vacuum-cleaner  salesman,  demonstrated  one  of  his  machines  at 
Mrs.  Nguyen's  house.  Mrs.  Nguyen  said  she  would  have  to  consult  her 
husband  before  deciding  to  buy  it.  David  then  offered  to  leave  the  cleaner 
with  Mrs.  Nguyen,  saying,  "If  I don't  hear  from  you  by  the  end  of  the  month. 

I'll  bill  you  for  it."  Mrs.  Nguyen  agreed.  A month  passed  and  the  salesman's 
bill  arrived.  The  contract  was  valid. 

There  is  a binding  contract  in  the  preceding  case  because  by  her  silence  Mrs. 
Nguyen  accepted  David's  offer.  Both  parties  had  agreed  that  continued 
silence  would  be  the  manner  of  acceptance. 


Termination  of  an  Offer 


Assume  again  that  Ruth  has  offered  to  sell  Knud  her  boat  for  $450.  Ruth  tells 
Knud  that  the  offer  will  remain  open  until  noon  on  the  following  day.  A time 
has  been  specified,  and  Knud  must  accept  within  that  time.  If  he  does  not 
agree  until  one  o'clock,  he  will  be  too  late;  the  offer  ended  at  noon. 

If  an  exact  time  had  not  been  stated,  Knud  would  have  a reasonable  time 
within  which  to  accept.  What  a "reasonable  time"  is  depends  on  the 
circumstances.  If  Ruth  and  Knud  were  dealing  face  to  face,  the  offer  would 
terminate  when  they  parted  company  unless  the  time  was  extended. 

Remember,  the  acceptance  must  correspond  with  the  terms  of  the  offer.  If  an 
offeree  qualifies  an  acceptance  in  any  way,  it  is  not  considered  an  acceptance 
in  law,  but  rather  a counteroffer  to  be  accepted  or  rejected  in  turn  by  the 
original  offeror.  A qualified  acceptance  or  an  absolute  rejection  by  the  offeree 
has  the  effect  of  terminating  the  offer,  and  the  offer  cannot  thereafter  be 
accepted  unless  the  offeror  renews  it. 


Revocation: 
cancellation  of  an  offer 
before  acceptance 


An  unaccepted  offer  does  not  bind  the  offeror,  and  the  offer  may  be  varied  or 
revoked  at  any  time  before  the  offeree  accepts  it.  To  be  effective,  a revocation 
or  variation  must  be  brought  to  the  knowledge  of  the  offeree.  Once  the  offer 
is  accepted,  it  is  too  late  for  the  offeror  to  revoke  the  offer. 
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The  death  or  the  insanity  of  either  party  would  make  the  fulfilment  of  an 
agreement  impossible;  therefore,  the  offer  is  said  to  be  terminated  by  the 
occurrence  of  either  of  these  events. 


Auction  Sales 

Auction  sales  are  special  cases.  At  ordinary  auction  sales  offers  are  made  by 
the  bidders.  The  auctioneer  is  only  soliciting  offers.  Thus  a bid  may  always 
be  withdrawn  at  any  time  prior  to  its  acceptance.  The  offer  is  accepted  when 
the  auctioneer  brings  down  the  gavel  or  cries,  "Sold!" 


Social  Engagements 

Social  engagements  are  not  enforceable  at  law,  even  when  there  has  been  a 
valid  offer  and  acceptance. 

Example 

Bridges  accepted  an  invitation  to  Crawford's  house  for  dinner. 

Unfortunately,  when  the  time  came.  Bridges  decided  to  go  to  a hockey  game 
instead.  Crawford  was  disappointed,  but  there  was  nothing  he  could  do 
except  perhaps  not  invite  Bridges  again. 

Such  an  agreement  is  known  as  a social  engagement.  Bridges  and  Crawford 
did  not  intend  to  create  legal  obligations.  From  a moral  standpoint 
individuals  should  live  up  to  their  social  agreements;  but  the  law  cannot 
compel  them  to  do  so. 
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2.  Pradeesh' s stockbroker  offered  to  sell  him  500  shares  in  Company  ABC 
for  $10  each.  Pradeesh  said  he'd  let  her  know.  Three  days  later  Pradeesh 
phoned  his  stockbroker  and  told  her  he  wanted  to  buy  the  shares.  The 
stockbroker  told  him  it  was  too  late.  Pradeesh  was  upset.  Did  his 
acceptance  complete  a contract?  Explain  your  answer. 


3.  Mrs.  Lim  advertised  a reward  of  $25  to  anyone  who  found  her  missing 
cat.  Martin  read  the  advertisement,  realized  that  the  cat  had  been  lost  in 
his  neighbourhood  and  went  out  to  search  for  it.  Luck  was  with  him;  he 
found  the  cat  stuck  in  a tree.  Martin  rescued  the  cat,  presented  it  to  Mrs. 
Lim,  and  demanded  his  reward.  Is  he  legally  entitled  to  it?  Explain  your 
answer. 


4.  Juanita  offered  to  sell  her  bicycle  to  Millie  for  $60.  Millie  wanted  the  bike 
and  accepted  the  offer  at  once,  on  condition  that  she  could  make  three 
weekly  payments  of  $20.  Is  there  a valid  contract?  Explain. 


C 


Check  your  answers  by  turning  to  the  Appendix,  Section  1:  Activity  2. 
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Genuine  Consent 
Mistake 

It  is  not  essential  for  the  formation  of  a contract  that  the  parties  actually  be  of 
the  same  mind.  It  is,  as  a general  rule,  sufficient  that  they  appear  to  be  in 
agreement. 

It  is  difficult,  if  not  impossible,  for  a court  to  decide  what  people  are  thinking, 
or  intending  to  say,  when  they  make  or  accept  an  offer.  All  that  the  court  can 
do  is  to  infer  their  intentions  from  their  words  or  conduct.  Thus,  if  a person 
says,  "I  will  sell  you  my  boat  for  $1000,"  and  this  offer  is  accepted,  it  is 
immaterial  that  the  person  intended  to  say  $2000. 

Example 

Arnold  led  a horse  out  of  his  bam  and  said  to  Kristen,  "I  will  sell  you  this 
horse  for  $400."  Kristen  replied,  "I  accept  your  offer."  Arnold  then 
discovered  that  he  had  mistakenly  brought  out  a horse  that  he  had  not 
intended  to  sell,  and  insisted  that  there  was  no  contract.  The  court  held  that 
there  was  an  expression  of  common  intention,  and  there  was  a contract  to 
sell  the  horse. 


In  certain  classes  of  cases,  however,  a mistake  on  the  part  of  both  persons 
who  are  apparently  in  agreement,  and  who  suppose  that  they  are  making  a 
contract,  may  have  the  effect  of  preventing  the  contract  from  being  effectively 
made. 
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Jesse  offered  to  buy  Irmgard's  car  for  a certain  price,  and  Irmgard  accepted. 

It  turned  out  that  Irmgard  had  two  cars,  and  Jesse  intended  to  buy  one  while 
Irmgard  planned  to  sell  the  other.  If  there  is  nothing  in  the  words  used  or 
the  circumstances  to  indicate  one  car  rather  than  the  other,  there  is  no 
contract,  because  the  parties  are  mistaken  as  to  the  identity  of  the  subject- 
matter. 

There  is  a unilateral  mistake  where  one  party  misunderstands  the  terms  of  a 
contract  and  the  other  party  is  aware  of  that  fact.  In  such  a case  there  is  no 
agreement  as  one  party  knows  that  the  other  party  is  not  really  agreeing  to 
that  particular  contract. 


Example 

Jules  offered  to  sell  a certain  painting  to  Halina  at  an  agreed  price.  Halina 
accepted,  thinking  that  Jules  was  promising  her  that  the  painting  was  an 
original  unsigned  Picasso.  Jules  knew  what  Halina  was  thinking,  but  did  not 
intend  to  make  any  such  promise.  The  painting  was  not  a Picasso. 

There  is  no  contract,  because  there  was  a mistake  on  Halina' s part,  known  to 
Jules,  as  to  the  nature  of  Jules'  promise. 

Another  instance  of  a unilateral  mistake  is  that  of  mistaken  identity.  For 
example,  Jerry  might  think  he  is  entering  into  a contract  with  Marilyn,  but  the 
person  posing  as  Marilyn  is  really  Louise,  and  not  Marilyn  at  all.  In  some 
cases  this  mistake  will  be  sufficient  to  void  the  contract.  The  important 
question  to  ascertain  is  "With  whom  did  the  person  intend  to  contract?"  Did 
Jerry  mean  to  contract  with  Louise,  the  person  before  him,  or  with  Marilyn? 

If  the  person's  identity  is  not  a material  factor,  then  mistaken  identity  is  not 
sufficient  to  void  the  contract. 

A person  is  assumed  to  have  agreed  to  all  of  the  terms  in  a contract  which 
that  person  has  signed.  A failure  to  have  read  the  contract  or  to  have 
understood  all  of  the  terms  will  not  normally  provide  a person  with  sufficient 
cause  to  void  the  agreement. 

However,  a plea  of  non  est  factum  (Latin  for  "it  is  not  the  deed")  is  available  to 
people  who  can  prove  that  they  were  mistaken  about  the  very  nature  of  the 
document  signed,  and  not  merely  mistaken  about  its  contents. 
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For  example,  if  a person  signs  a document  to  sell  a house,  while  actually 
believing  it  was  merely  a rental  agreement,  the  misunderstanding  is 
fundamental  to  the  nature  of  the  agreement. 


On  the  other  hand,  if  the  person  knew  that  it  was  a sales  agreement,  but 
thought  that  it  would  be  possible  to  get  more  money  than  the  contract 
stipulated,  the  plea  of  non  est  factum  could  not  be  used. 


Duress 


Duress:  the  forcing  of 
people  to  act  against 
their  will 


Another  ground  upon  which  parties  to  a contract  may  be  entitled  to 
repudiate  their  liability  or  have  the  contract  set  aside  by  a court  is  that  their 
consent  to  the  contract  has  been  obtained  by  duress  on  the  part  of  the  other 
party.  Duress  consists  of  actual  or  threatened  violence  to,  or  imprisonment 
of,  the  person  of  the  contracting  party  or  that  party's  spouse,  child,  or  parent. 

The  right  to  repudiate  (reject)  liability  on  a contract,  or  to  have  the  contract 
set  aside  on  the  grounds  of  duress,  will  be  lost  if  persons  who  have  acted 
under  duress  later,  after  the  threat  ceases  to  exist,  affirm  the  contract 
expressly  or  implicitly.  For  example,  if  they  take  advantage  of  its  provisions 
or  act  upon  it,  or  even  if  they  delay  for  any  unreasonable  time  in  rejecting 
their  liability  or  applying  to  a court  to  have  the  contract  set  aside,  they  will 
lose  their  right  to  set  it  aside. 
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5.  Joan's  boyfriend  insisted  he  would  leave  her  alone  and  pregnant  if  she 
did  not  sell  him  her  sports  car.  She  sold  him  the  car. 

Was  this  duress?  Explain  your  answer. 


r 


Check  your  answer  by  turning  to  the  Appendix,  Section  1:  Activity  2. 


Undue  Influence 

® Persons  are  said  to  exercise  undue  influence  over  others  when  they 

dominate  or  control  the  minds  of  others  so  as  in  effect  to  rob  them  of  their 
will  to  act  freely  and  independently  for  themselves.  If  persons  are  induced 
by  undue  influence  to  enter  into  a contract,  they  may  repudiate  the  contract 
or  have  it  set  aside  by  a court;  but,  as  in  the  case  of  duress,  their  right  to  do  so 
will  be  lost  if,  after  the  undue  influence  has  ceased  to  exist,  they  affirm  the 
contract  or  even  delay  unreasonably  in  seeking  relief  from  its  provisions. 

In  the  case  of  certain  relations  the  law  presumes  that  undue  influence  has 
been  exercised  unless  the  contrary  is  proven.  Here  are  some  examples: 

• parents  with  their  children 
• lawyers  with  their  clients 
• doctors  with  their  patients 
• guardians  with  their  wards 
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In  order  to  make  a contract  binding  in  any  of  these  situations,  the  parent, 
lawyer,  doctor,  or  guardian,  as  the  case  may  be,  must  prove  that  the  other 
party  to  the  contract  in  fact  exercised  free  will  in  entering  into  the  contract  or 
acted  in  accordance  with  the  advice  of  a competent,  independent  person. 

In  other  cases  there  is  no  presumption  of  undue  influence,  and  any  person 
who  asserts  that  he  or  she  has  been  induced  to  enter  into  a contract  by  undue 
influence  must  be  able  to  prove  it. 


The  courts  presume  undue  influence  in  parent/child 
relations. 


Undue  influence  may  arise  due  to  a great  variety  of  circumstances,  for 
example,  old  age  or  mental  incapacity  of  one  party  or  residence  of  the  parties 
in  the  same  house  combined  with  special  personal  or  business  relations  that 
might  tend  to  subject  one  party  unduly  to  the  domination  or  control  of  the 
other. 
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6.  Miss  Burnside  was  living  with  a family  as  a nanny.  She  got  pregnant  and 
gave  birth  to  a girl.  The  family  she  was  with  consequently  talked  her  into 
giving  up  the  baby  to  a relative  for  adoption. 

• Case  A:  Miss  Burnside  changed  her  mind  three  days  after  the 
contract  for  the  adoption  was  signed. 

• Case  B:  Miss  Burnside  left  the  family  and  lived  abroad  for  nine 
months,  then  changed  her  mind. 

In  each  of  these  two  cases,  can  Miss  Burnside  have  the  contract 
repudiated  because  of  undue  influence?  Explain  your  answer. 


r 


Check  your  answer  by  turning  to  the  Appendix,  Section  1:  Activity  2. 
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Innocent  Misrepresentation 


Misrepresentation: 
an  untrue  statement 
that  is  either  deliberate 
or  unintentional 


If  a person  makes  a false  statement  of  material  fact  without  an  intention  to 
deceive  and  in  the  honest  belief  that  it  is  true,  the  misrepresentation  is  said  to 
be  innocent.  In  the  case  of  innocent  misrepresentation  the  contract  is 
voidable  by  the  injured  party.  An  innocent  misrepresentation  can  also  be 
made  by  carelessly  withholding  information  or  by  neglecting  to  tell  the  other 
party  important  details. 


With  some  kinds  of  contracts,  such  as  those  involving  insurance,  one  party 
has  information  that  the  other  party  does  not  have.  The  person  with  the 
knowledge  must  tell  the  other  person  all  that  is  known  relating  to  the 
contract.  A failure  to  do  so  can  result  in  the  other  party's  refusing  to  honour 
the  agreement. 

7.  Mohammed  advertised  his  car  as  a 1987  model,  based  on  information 
given  him  by  the  salesman  who  had  sold  him  the  car.  It  was  in  fact  a 1986 
model.  After  Mohammed  sold  it,  the  buyer  found  out  it  was  a 1986 
product.  What  recourse  is  left  to  the  buyer? 


S 


Check  your  answer  by  turning  to  the  Appendix,  Section  1 : Activity  2. 
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Fraud:  intentional 
deception  resulting  in  a 
loss  to  another 


Fraudulent  Misrepresentation 

Fraudulent  misrepresentation,  commonly  called  fraud,  is  an  offence  in  which 
a false  statement  is  made,  either  deliberately  or  with  a reckless  disregard  for 
the  truth,  with  the  intention  of  deceiving  some  innocent  person  for  gain. 

To  prove  a charge  of  fraud,  all  of  the  following  conditions  must  be  met: 


• There  must  have  been  a false  statement  of  material  fact.  It  must  have 
misled  the  other  party,  causing  that  party  to  act  on  it. 

• It  must  have  been  made  with  the  intention  of  deceiving  the  other  party. 
It  must  have  been  made  with  complete  disregard  of  the  truth,  that  is, 
made  knowing  it  was  not  true. 

• The  party  charging  fraud  must  have  suffered  a loss  because  of  the  false 
statement. 

Example 

Minh  goes  into  a store  to  buy  a watch.  Ralph,  the  owner,  shows  Minh  a 

watch  and  offers  it  to  Minh  for  $75.  Ralph  makes  three  statements: 


• "This  is  a better  watch  than  the  one  the  jewellery  store  next  door  has  in  its 
window  today." 

• "This  is  the  best  watch  on  the  market  today  at  this  price." 

• "I  paid  $175  for  this  watch."  (In  truth  Ralph  paid  $10  for  it.) 

All  of  these  statements  are  false,  but  the  first  two  could  not  be  the  basis  of 
fraud.  They  are  not  statements  of  material  fact;  they  are  only  Ralph's 
opinion. 

A statement  of  opinion  does  not  constitute  fraud  and  it  affords  no  remedy  for 
any  person  who  is  persuaded  by  it.  The  second  statement  in  the  preceding 
example  is  what  is  known  as  "puffing"  or  "seller's  talk."  Puffing  is  just  an 
exaggerated  claim.  The  public  is  aware  of  such  sales  talk  and,  generally, 
makes  allowance  for  it. 


By  contrast,  the  third  statement  is  a statement  of  material  fact.  Ralph  either 
did  or  did  not  pay  $175  for  the  watch.  If  Minh  bought  it  thinking  that  it  was 
a very  good  watch,  and  later  discovered  it  was  a cheap  watch,  Ralph  would 
be  guilty  of  fraud.  The  third  statement  meets  all  of  the  conditions  necessary. 
It  furnishes  all  of  the  points  required  to  establish  fraud. 
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Here  is  another  example: 

Mrs.  Turner  goes  to  Mr.  Kalk,  a used-car  dealer,  to  buy  a car.  Mr.  Kalk 
shows  her  a car  that  he  is  anxious  to  sell.  In  trying  to  persuade  Mrs.  Turner 
to  buy  this  particular  car,  Mr.  Kalk  says,  among  other  things: 

• "The  sales  price  of  used  cars  will  double  within  the  next  year." 

• "This  is  the  best  make  of  car  ever  built." 

• "This  car  was  owned  by  Mr.  Gray,  who  sold  it  to  us;  he  used  it  very  little 
because  he  was  ill  and  has  now  gone  to  Victoria  to  live."  (Actually,  Mr. 
Gray  had  never  owned  the  car  and  Mr.  Kalk  knew  that  he  had  never 
owned  it.) 

As  in  the  first  example,  all  of  these  statements  are  false.  The  first  two 
statements  again  only  reflect  the  dealer's  opinion,  and  an  expression  of 
opinion,  even  if  it  is  unfounded,  is  not  a condition  for  determining  fraud. 

The  third  statement,  however,  is  not  a matter  of  opinion;  it  is  a statement  of 
material  fact.  The  car  either  did  or  did  not  belong  to  Mr.  Gray  in  the  past, 
and  this  car  never  was  owned  by  Mr.  Gray.  This  was  a deliberate 
misrepresentation  of  material  fact  made  to  induce  the  sale.  If  Mrs.  Turner 
bought  the  car  because  of  this  statement,  Mr.  Kalk  would  be  guilty  of  fraud 
because  the  third  statement  meets  all  of  the  conditions  necessary  to  prove 
fraud. 

We  can  continue  the  story  of  Mrs.  Turner  and  her  new  car: 

Mrs.  Turner  bought  the  car  because  she  knew  Mr.  Gray,  and  thought  it 
would  be  a very  good  car.  She  found  out  later  that  Mr.  Gray  had  never 
owned  the  car  and  that  it  was  in  very  poor  condition.  It  stalled  on  the 
highway  many  kilometres  from  home,  causing  her  considerable  expense  in 
having  it  towed  back  as  well  as  inconvenience  and  loss  of  time.  In  the 
lawsuit  that  followed,  Mr.  Kalk  was  found  guilty  of  fraud. 


Because  of  this,  Mrs.  Turner  was  entitled  to  return  the  car  and  get  back  the 
money  she  had  paid  for  it.  She  was  also  entitled  to  damages  and  payment 
for  loss  of  time  and  expense  in  connection  with  the  car. 
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Defrauded  persons  may  repudiate  the  contract  (have  it  set  aside  by  the 
court),  and,  because  fraud  is  a civil  wrong,  may  sue  the  party  guilty  of  deceit 
for  damages  as  well. 

The  state  treats  fraud  as  a matter  of  public  concern.  Therefore,  it  is  a criminal 
offence  as  well  as  a civil  offence.  Because  it  is  also  a criminal  offence,  people 
guilty  of  fraud  may  find  themselves  in  trouble  with  the  law.  They  could  be 
liable  to  a fine  or  a prison  sentence. 

Persons  who  have  parted  with  their  money  or  property  because  of  fraud  are 
entitled  to  the  return  of  their  money  or  property,  but  they  are  not  permitted 
to  shield  the  offender  by  an  agreement  not  to  prosecute,  or  to  drop  a 
prosecution  already  begun.  For  example,  if  Mr.  Kalk  offered  to  give  Mrs. 
Turner  back  her  money  and  $50  extra  if  she  would  drop  the  fraud  charges, 
the  law  would  not  allow  Mrs.  Turner  to  agree  with  this  suggestion. 


8.  What  are  the  five  elements  essential  to  a valid  contract? 


9.  For  a charge  of  fraud  to  succeed,  what  conditions  must  be  met? 


Check  your  answers  by  turning  to  the  Appendix,  Section  1 : Activity  2. 
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You  should  be  aware  that  in  addition  to  the  general  laws  against  fraud  there 
is  legislation  (for  example,  the  provincial  Unfair  Trade  Practices  Act ) that  offers 
consumers  protection  from  unethical  businesses  selling  goods  and  services. 
Such  acts  offer  protection  from  specific  unfair  practices  in  a limited  number 
of  situations. 


Errors  in  Judgement 

The  law  does  not  protect  people  from  errors  in  judgement.  Poor  judgement 
in  making  an  agreement  is  not  a valid  reason  for  setting  aside  a contract. 
Here  the  rule  of  caveat  emptor  applies. 

Example 

Felix  offered  to  sell  some  furniture  for  $450.  Russ  accepted  this  offer  and 
made  a down  payment  of  $100.  Later  Russ  decided  the  furniture  was  worth 
only  $350  and  asked  Felix  to  change  the  original  price.  Felix  insisted  on  the 
original  price  of  $450.  The  court  ruled  that  Russ  must  abide  by  the  original 
contract  and  pay  Felix  the  entire  $450. 


10.  A contract  under  seal  does  not  need  consideration  to  be  legally 
enforceable  because  the  seal  indicates  that 


11.  Fraud  is 


12.  Generally,  an  advertisement  is  not  considered  to  be  an  offer,  although  it 
can  be  under  certain  conditions.  Give  one  example  of  your  own 
illustrating  this  point. 
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13.  Note  two  ways  in  which  an  offer  may  be  terminated.  Illustrate  your 
answers  by  giving  an  example  for  each  type. 


( ^ 

Check  your  answers  by  turning  to  the  Appendix,  Section  1:  Activity  2. 

V J 


Activity  3:  The  Statute  of  Frauds 

The  Statute 

For  centuries  under  English  common  law  there  was  no  difference  between  an 
oral  contract  and  a written  contract.  However,  in  1677,  because  of  the  ending 
of  a civil  war  and  the  restoration  of  the  monarchy,  there  was  much  confusion 
in  England  about  the  ownership,  and  the  transfer  of  ownership,  of  land.  In 
order  to  eliminate  fraud  and  perjury  concerning  this  as  well  as  the  enforcing 
of  old,  outdated  claims.  Parliament  passed  an  act  called  the  Statute  of  Frauds. 

The  Statute  of  Frauds  was  adopted  in  most  common-law  countries,  including 
Canada. 


The  Statute  of  Frauds  requires  that  the  following  classes  of  contracts  must  be 
in  writing  to  be  enforced  by  the  courts: 


• any  promise  by  executors  or  administrators  of  an  estate  to  answer 
damages  out  of  their  own  pocket:  Such  people  may  discover  that  a debt 
owing  by  the  deceased  is  due  at  a time  when  it  is  not  convenient  to  pay 
it  out  of  the  assets  of  the  estate.  Perhaps  some  property  must  be  sold. 
Executors  or  administrators  may  promise  to  pay  the  debt  out  of  their 
own  money,  intending  to  make  a later  claim  for  it  from  the  estate.  The 
creditor  will  not  be  able  to  enforce  this  promise  unless  it  has  been  put  in 
writing  and  signed  by  the  person  who  promised  payment. 
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Contract  of 
guarantee:  a promise 
to  pay  if  a debtor 
defaults 


• a promise  to  pay  for  the  debt,  default,  or  miscarriage  of  another  person: 
The  courts  have  held  that  this  part  of  the  statute  applies  only  to 
guarantees.  A contract  of  guarantee  is  a promise  to  pay  only  if  the 
debtor  defaults. 

• any  agreement  in  consideration  of  marriage,  except  a mutual  promise  to 
marry:  An  agreement  in  consideration  of  marriage  is  a promise  to  do 
something  or  to  pay  something  if  a certain  marriage  takes  place;  for 
example,  "I  will  give  you  my  car  if  you  marry  my  daughter/'  Mutual 
promises  to  marry  do  not  fall  within  the  scope  of  this  statute  because 
the  consideration  for  each  promise  is  the  promise  of  the  other. 


• contracts  for  the  sale  of  land  or  any  interest  in  land:  This  covers 
agreements  concerning  sales  of  land,  long-term  leases,  or  real  estate 
mortgages. 

• any  agreement  not  to  be  performed  within  one  year  from  the  making 
thereof:  It  is  not  considered  advisable  to  trust  to  memory  the  terms  of  a 
contract  that  is  to  be  performed  over  a long  period  of  time. 

• an  agreement  to  pay  a commission  to  a real  estate  agent:  This 
requirement  is  in  effect  in  only  some  Canadian  provinces.  Alberta  is 
one  of  them. 


The  Effect  of  Part  Performance 


Performance: 
fulfilment  of  an 
obligation  or  a promise 


There  are  situations  in  which  the  Statute  of  Frauds  does  not  apply  to  contracts 
appearing  in  the  preceding  list.  An  example  is  the  case  of  contracts  that 
ordinarily  should  be  in  writing  but  have  been  made  orally  and  partly 
performed.  If  the  plaintiff  in  a dispute  over  such  a contract  has  gone  ahead 
and  started  to  fulfil  the  terms  of  the  contract  with  the  defendant's  knowledge 
and  consent,  and  then  the  defendant  changes  his  or  her  mind  and  repudiates 
the  agreement  on  the  grounds  that  it  was  not  in  writing,  the  law  can  make  the 
defendant  carry  out  his  or  her  part  of  the  contract  despite  the  Statute  of 
Frauds.  There  were  times  when  the  Statute  of  Frauds  had  a tendency  to 
encourage  rather  then  to  prevent  dishonest  dealings  because  one  party  knew 
about  the  written  requirement  and  the  other  party  did  not.  It  is  for  this 
reason  that  the  "effect  of  part  performance"  was  introduced. 

Example 

Lawson,  a building  contractor,  orally  agreed  to  sell  Carrier  a city  lot  and  to 
build  a house  for  him  on  it  according  to  plans  submitted  by  Carrier.  Lawson 
started  building  the  house,  and  from  time  to  time  Carrier  came  around  to 
inspect  the  work.  He  told  Lawson  he  was  pleased  with  the  way  the  house 
was  coming  along.  Later,  Carrier  changed  his  mind  and  refused  to  carry  out 
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his  part  of  the  contract,  claiming  that  since  it  was  an  oral  contract  for  the  sale 
of  an  interest  in  land,  it  was  not  enforceable.  Lawson  took  the  matter  to 
court.  The  court  held  that  since  there  had  been  part  performance  by  the 
plaintiff  (Lawson)  with  the  knowledge  and  consent  of  the  defendant 
(Carrier),  the  contract  was  enforceable. 


Which  of  the  following  contracts  comes  under  the  Statute  of  Frauds?  Answer 
by  writing  Yes  or  No  in  the  space  provided  to  the  left  of  each  example. 


1.  Norma  offers  a reward  of  $50  to  any  person  who  finds  and  returns 
her  purse. 

2.  A minor  enters  into  a contract  to  deliver  some  papers  for  a 
company. 

3.  Pasiuk  enters  into  a contract  to  buy  a quarter-section  of  land  from 
Roth. 


4.  Adams,  who  operates  a warehouse,  agrees  to  store  goods  for 
Feenstra  for  three  months. 


5.  Rakowski  purchases  an  apartment  building  from  Reeve  for 
$400  000. 
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6.  Johnson  purchases  some  goods  from  Kelner  on  credit,  but  Kelner 
refuses  to  deliver  the  goods  until  Johnson  secures  a contract  of 
guarantee  for  the  purchases. 

7.  Petit  agrees  to  guarantee  Johnson's  credit  up  to  $500. 


C 


Check  your  answers  by  turning  to  the  Appendix,  Section  1:  Activity  3. 


Follow-up  Activities 


If  you  had  difficulties  understanding  the  concepts  in  the  activities,  it  is 
recommended  that  you  do  the  Extra  Help.  If  you  have  a clear  understanding 
of  the  concepts,  it  is  recommended  that  you  do  the  Enrichment. 

Extra  Help 

A Brief  Summary 

A contract  is  a legally  binding  agreement  enforceable  at  law.  There  are  two 
types  of  contracts: 

• simple  contracts 

• specialty  contracts 

Simple  contracts  may  be  oral,  written,  or  implied.  Specialty  contracts,  or 
deeds,  must  be  used  for  a limited  number  of  special  legal  agreements. 

A written  contract  must  show 

• the  names  of  the  parties 

• the  subject  matter 

• the  terms 

• the  price  - or  consideration  - each  party  is  to  pay 
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To  be  valid  a contract  must  meet  the  following  criteria: 

• There  must  be  a valid  offer  and  acceptance. 

• Consideration  must  be  present. 

• The  parties  must  be  legally  competent. 

• The  consent  of  the  parties  must  be  genuine. 

• The  purpose  of  the  agreement  must  be  lawful. 

Contracts  are  arrived  at  by  means  of  an  offer  and  acceptance.  To  be  valid, 
these  must  comply  with  the  following  rules: 

• The  offer  must  be  definite  and  seriously  intended. 

• In  simple  contracts  both  the  offer  and  the  acceptance  must  be 
communicated  by  one  party  to  the  other  party  by  a written  or  an  oral 
statement  or  they  must  be  implied  by  conduct. 

• An  offer  may  lapse,  or  come  to  an  end,  and  can  no  longer  be  accepted  if 
one  of  the  following  occurs: 

- Either  the  offeror  or  the  offeree  dies  before  acceptance. 

- The  offer  is  not  accepted  within  the  time  specified  or,  when  no  time  is 
specified,  a reasonable  time. 

• The  offer  must  be  accepted  in  the  manner  stipulated  or  indicated  in  the 
offer. 

• The  acceptance  must  be  unconditional. 

• An  offer  may  be  withdrawn  any  time  before  it  is  accepted. 

At  one  time  there  was  no  essential  difference  between  oral  and  written 
contracts.  However,  in  order  to  reduce  the  possibility  of  fraud,  in  1677  the 
Statute  of  Frauds  was  enacted  making  it  necessary  that  certain  types  of 
contracts  be  in  writing. 

Still,  if  a contract  ordinarily  governed  by  the  Statute  of  Frauds  is  agreed  to 
orally,  and  is  partly  performed  with  the  knowledge  and  consent  of  both 
parties,  the  courts  can  insist  that  the  contract  be  fully  carried  out.  This  is 
known  as  the  "effect  of  part  performance." 
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1.  Indicate  whether  each  of  the  following  statements  is  true  or  false  by 
putting  T or  F in  the  space  provided  to  the  left  of  each  example. 

a.  A binding  contract  cannot  exist  unless  it  is  in  writing. 


b.  Usually  no  part  of  a written  contract  can  be  changed  by  oral 
words. 

c.  A void  contract  is  one  that  can  be  cancelled  at  the  option  of 
one  of  the  parties. 

d.  Consideration  must  be  present  in  all  contracts. 

e.  The  acceptance  of  a contract  must  correspond  exactly  with  the 
offer. 


f.  In  Alberta  a minor  is  any  person  under  twenty-one  years  of 
age. 

g.  The  court  will  not  protect  people  from  their  own  poor 
judgement. 

h.  A plea  of  caveat  emptor  is  available  to  people  who  can  prove 
that  they  were  mistaken  about  the  nature  of  an  agreement. 

i.  Duress  consists  of  actual  or  threatened  violence  to  a 
contracting  party. 

j.  In  the  case  of  innocent  misrepresentation  the  contract  is 
voidable  by  the  injured  party. 

k.  A defrauded  person  may  repudiate  the  contract  and  sue  the 
party  guilty  of  deceit. 

l.  An  offer  may  be  withdrawn  any  time  before  it  is  accepted. 

m.  The  acceptance  of  an  offer  must  be  unconditional. 

n.  Silence  may  never  indicate  assent. 

o.  Once  the  offer  has  been  accepted,  it  is  too  late  for  the  person 
making  the  offer  to  revoke  it. 
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2.  Place  the  correct  term  from  the  columns  that  follow  in  the  space  provided 
to  the  left  of  each  definition.  Do  not  use  a term  more  than  once.  There 
are  more  terms  than  you  will  need. 

Terms 

caveat  emptor 
contract  of  guarantee 
fraudulent  misrepresentation 
an  illegal  contract 
an  implied  contract 
innocent  misrepresentation 
an  offer 
an  oral  contract 


of  another  person  if  the  other 
person  does  not  pay 

b.  a false  statement  made  with 
reckless  disregard  of  the  truth 
and  made  with  the  intention  of 
deceiving  some  innocent 
person  for  gain 

c.  a contract  made  by  the  conduct 
of  the  parties  although  no 
words  have  been  spoken 

d.  a situation  in  which  there  is  no 
contract  that  the  courts  will 
enforce 

e.  a contract  that  is  valid  but 
which  the  courts  will  not 
enforce  because  of  some 
technical  defect 

f.  a Latin  term  which  means  "Let 
the  buyer  beware." 

g.  a contract  that  may  be 
impossible  to  enforce  because 
of  the  lack  of  proof  of  its  terms 


counteroffer 
a specialty  contract 
an  unenforceable  contract 
a valid  contract 
a void  contract 
a voidable  contract 
a written  contract 


a.  a nrnmisp  tn  nav  for  thp  dpbt 
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h.  a binding  contract  that  the  law 
will  enforce 

i.  a contract  forbidden  by  law 

j.  a contract  that  must  be  in 
writing  and  under  seal 

k.  a false  statement  of  material 
fact  made  in  the  honest  belief 
that  it  is  true  and  without  an 
intention  to  deceive  anyone 

l.  a contract  that  shows  the  terms 
of  the  agreement 

m.  a contract  that  can  be 

cancelled,  usually  at  the  option 
of  one  of  the  parties  to  the 
contract 


Check  your  answers  by  turning  to  the  Appendix,  Section  1 : Extra  Help. 


Ert  rich  men! 

1 . It's  often  difficult  to  determine  to  what  degree  a party  to  a contract  is 
liable.  What  follows  is  a description  of  a case  that  actually  went  before 
the  courts. 

A farmer  needed  tractor  lights  so  that  he  could  harvest  his  crop  at  night. 
He  ordered  the  lights  from  a local  store  at  their  usual 
price.  When  he  placed  the  order,  the  farmer  told  the 
clerk  that  he  needed  the  lights  badly  - that  he'd 
lose  his  crop  if  he  didn't  get  them  soon. 

The  clerk  promised  to  supply  the  lights  on 
time;  however,  they  never  arrived.  The 
farmer  lost  his  crop  and  sued  the  store  for 
the  amount  of  money  that  he  could 
reasonably  have  expected  his  crop  to  raise. 
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You  are  the  judge  in  this  case.  In  whose  favour  would  you  have  decided 
- for  the  plaintiff  (the  farmer)  or  the  defendant  (the  store)?  Explain  your 
reasons. 


2.  ACCESS  Network  has  a series  of  eight  short  (under  five  minutes  each) 
videotapes  covering  the  basics  of  contract  law.  These  videotapes  are 
done  in  a cartoon  format,  and  offer  an  excellent  review  of  some  of  the 
material  in  this  module.  The  series  is  called  Business  Concepts  Series: 
Contract  Law.  You  should  be  able  to  obtain  it  from  the  media  centre  that 
serves  your  school,  or  call  the  Alberta  Distance  Learning  Centre. 

If  you  can  get  hold  of  the  tapes  in  this  series,  watch  the  following  three  at 
this  time: 


• #1  -Contracts: 

• #2  -Contracts: 

• #5  -Contracts: 


What  Are  They? 
Basic  Agreement 
Genuine  Consent 


Other  videotapes  will  be  recommended  in  later  Enrichment  activities. 
You  may  find  it  useful  to  watch  each  tape  two  or  three  times. 


Check  your  answer  by  turning  to  the  Appendix,  Section  1 : Enrichment. 
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Conclusion 


You  should  now  be  aware  that  a contract  is  an  agreement  that  the  parties 
intend  to  be  enforceable  at  law  and  that  it  can  be  either  written,  oral,  or 
implied.  Furthermore,  you  should  also  understand  that  no  matter  what  form 
the  agreement  takes,  any  contract  must  contain  the  five  essential  elements  for 
it  to  be  considered  legally  binding: 

• There  must  be  a valid  offer  and  acceptance. 

• Consideration  must  be  present. 

• The  parties  must  be  legally  competent. 

• The  consent  must  be  real  and  genuine. 

• The  purpose  must  be  lawful. 


Assignment 

Booklet 


ASSIGNMENT 


Turn  to  your  Assignment  Booklet  and  do  the  assignment(s)  for  Section  1 . 
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Section 


Consideration  and 
Legal  Capacity 


D o you  like  a bargain?  At  the  basis  of  the  idea  of  a contract  is  the 
concept  of  the  bargain.  The  parties  who  want  something  from  each  other 
discuss  the  terms  until  they  reach  an  agreement  about  what  each  is  to 
give  and  what  each  is  to  receive.  In  doing  this  they  are  sometimes  said  to 
be  bargaining.  Each  party  wants  a benefit,  such  as  a promise  to  pay 
money,  or  to  deliver  goods,  or  to  supply  services.  Each  party  must  pay  a 
price,  that  is,  give  up  something  for  the  benefit  received  from  the  other 
party.  This  price  is  called  consideration. 

After  completing  this  section  you  should  be  able  to 

• define  consideration 

• understand  past,  present,  and  future  consideration 

• recognize  different  forms  of  consideration 

• identify  illegal  forms  of  consideration 

• recognize  restrictions  on  individuals  to  enter  into  contracts 

• identify  the  legal  capacity  of  individuals 
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Activity  1 : Consideration 

Consideration  is  that  which  individuals  receive  or  are  to  receive  for  what 
they  do,  or  promise  to  do,  when  they  enter  into  a contract.  It  must  be  of  some 
value  in  the  eyes  of  the  law.  It  must  be  money  or  something  with  a monetary 
value.  All  simple  contracts,  whether  oral  or  written  but  not  under  seal,  need 
consideration  to  be  effective.  It  may  be  an  exchange  of  goods  for  other  goods, 
in  which  case  the  consideration  each  party  receives  for  entering  into  the 
contract  is  the  goods.  It  may  be  an  exchange  of  money  for  the  goods,  in 
which  case  the  consideration  is  goods  for  one  and  money  for  the  other.  It 
may  be  goods  or  money  exchanged  for  services.  It  may  even  be  for  a promise 
not  to  do  something. 


1 . Give  an  example  of  each  of  the  following  contracts: 
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d.  goods  exchanged  for  a promise  not  to  do  something 


^ Check  your  answers  by  turning  to  the  Appendix,  Section  2:  Activity  1 . 


Adequacy  of  Consideration 

Consideration  need  not  be  adequate,  but  it  must  be  of  some  value.  By 
adequate  the  law  means  equal  in  value. 

We  sometimes  hear  of  parents  selling  their  land  to  a child  for  $1.00  to  make 
the  contract  legal.  Consideration  in  such  a case  is  not  adequate,  but  the 
courts  will  not  consider  this  as  a factor  because  they  do  not  make  bargains 
with  people. 

The  only  exception  to  the  rule  requiring  consideration  is  a contract  under 
seal.  If  people  go  to  the  trouble  of  putting  an  agreement  in  writing,  signing 
it,  and  sealing  it,  it  is  felt  that  they  must  have  had  a good  reason  for  making 
the  contract.  Consideration,  therefore,  as  you  saw  in  Section  1,  is  not 
considered  necessary  in  order  for  the  court  to  enforce  a contract  under  seal. 

However,  glaring  inadequacy  may  be  used  as  evidence  of  fraud.  In  that  case, 
the  contract  may  be  set  aside  on  the  grounds  of  fraud,  but  not  because 
consideration  was  inadequate. 


2.  Explain  consideration  in  your  own  words. 


Law  20 


45 


Module  2 -Section  2 


3.  Why  do  the  courts  not  generally  consider  whether  consideration  is 
adequate? 


r 


Check  your  answers  by  turning  to  the  Appendix,  Section  2:  Activity  1. 


' \ 

Present  consideration: 

consideration  given 
when  the  parties  perform 
their  parts  of  the 
contract  at  the  time  it  is 
made 


Activity  2:  Types  of  Consideration 

Present  and  Future  Consideration 

Present  consideration  occurs  when  the  parties  perform  their  parts  of  the 
contract  at  the  time  it  is  made. 

Example 

Mary  lost  her  watch  and  advertised  that  she  would  pay  a reward  of  $10  for 
its  return.  Joel  found  the  watch,  saw  the  ad,  and  returned  the  watch  to  Mary. 
Mary  paid  the  reward  at  the  time  the  watch  was  returned. 
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Future  consideration: 
consideration  given 
when  the  parties  to  a 
contract  promise  to  do 
something  in  the  future 


Future  consideration  occurs  when  the  parties  of  the  contract  promise  to  do 
something  in  the  future. 

Example 

Yves  promised  to  build  a fence  for  Katrin  in  the  summer.  Katrin  promised  to 
pay  $200  when  the  fence  was  completed. 


You  hear  a lot  about  future  considerations  in  professional  sports.  One  team 
gets  a player  this  year  for  a "future  consideration"  next  season. 


Past  Consideration 


Past  consideration: 
benefits  already 
received  at  the  time  of 
contracting  - legally 
no  consideration  at  all 


A promise  to  do  something  in  return  for  benefits  already  received  is  said  to 
be  given  for  "past  considerations"  and  is  not  legally  enforceable.  Past 
consideration  is  said  to  be  no  consideration  at  all. 

Example 

Allison's  car  went  through  the  ice.  Gunter  helped  Allison  get  the  car  out  of 
the  lake.  After  they  got  the  car  out,  Allison  told  Gunter  she  would  give  him 
$20  for  helping  her.  Allison  later  refused  to  give  Gunter  the  money.  Gunter 
did  not  give  his  help  in  exchange  for  Allison's  promise  to  pay  the  twenty 
dollars,  so  there  was  no  enforceable  contract. 


Allison's  promise  to  do  something  because  of  past  benefits  received  is  not 
sufficient  consideration  as  it  gave  no  benefit.  The  promise  was  made  after, 
and  was  independent  of,  the  act.  Allison's  promise  is  gratuitous  and  not 
enforceable. 


Gratuitous  Promises 

A promise  made  without  consideration  is  a gift.  A promise  made  for 
consideration  is  a bargain.  If  there  is  no  consideration  for  the  promise,  it  is 
said  to  be  gratuitous  and  unless  it  is  made  under  seal,  it  is  not  enforceable. 

If  a person  promises  to  do  something  for  nothing,  such  as  repair  a car,  he  or 
she  cannot  be  forced  to  carry  out  this  promise. 

However,  if  the  person  who  made  the  promise  actually  works  on  the  car  and 
is  negligent,  that  person  is  liable  for  any  loss  caused  by  any  negligence  in  the 
work  done. 
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Example 

Fred  offered  to  fix  the  brakes  on  Martine' s car  for  free.  After  Fred  worked  on 
the  car,  Martine's  brakes  failed  and  she  hit  another  car.  Martine  had  to  pay 
for  the  damage  to  the  other  car.  Fred  had  to  pay  damages  to  Martine  because 
he  had  not  done  the  job  properly. 


Charitable  Donations 

Pledges  or  promises  to  give  money  to  charitable  causes  are  usually 
subscribed  for  some  specific  purpose  such  as  a service  or  a building  fund. 
Sometimes  the  fact  that  a prominent  individual  has  pledged  a certain  amount 
of  money  will  persuade  other  people  to  commit  themselves  in  a similar  way. 
Perhaps  work  has  been  started  on  the  basis  of  these  pledges. 

The  courts  will  generally  enforce  such  pledges  on  the  grounds  that 
consideration  lies  in  the  fact  that  charitable  organizations  are  a benefit  to  the 
community  and  that  is  enough  to  satisfy  the  law.  It  is  not  necessary  that  the 
subscriber  benefit  directly  at  all. 


1 . Explain  what  the  term  present  consideration  means. 
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2.  Now  explain  future  consideration. 
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3.  What  is  a gratuitous  promise? 


4.  A promise  to  do  something  in  return  for  past  benefits  already  received  is 
said  to  be  given  for  past  consideration  and  is  not  legally  enforceable. 
Why  is  this? 


5.  Why  is  a pledge  to  a charity  usually  held  to  be  an  enforceable  promise? 


C 


Check  your  answers  by  turning  to  the  Appendix,  Section  2:  Activity  2. 
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Surety:  a person  who 
guarantees  that  he  or 
she  will  be  responsible 
for  another's  debts  or 
default  of  payment 


Activity  3:  Contracts  of  Guarantee 

A contract  of  guarantee  is  a contract  whereby  one  person  guarantees  that  he 
or  she  will  be  responsible  for  another  person's  debts  or  default  of  payment. 

There  are  three  parties  to  such  a contract: 

• the  creditor  - sometimes  called  the  principal  creditor 

• the  debtor  - sometimes  called  the  principal  debtor 

• the  guarantor  or  surety  - the  third  party  who  guarantees  payment 


Example 

Dan  wanted  to  buy  his  first  car.  He  needed  a loan  from  the  bank  but  had  not 
been  employed  long  enough  to  qualify.  His  father  agreed  to  guarantee  the 
loan.  This  meant  that  if  Dan  did  not  make  the  payments,  his  father  would 
have  to. 


The  person  guaranteeing  payment  for  another's  debt  is  called  the  guarantor  or 
surety. 

A contract  of  guarantee  must  be  in  writing  and  be  signed  by  the  person 
guaranteeing  payment  if  it  is  to  be  enforced  by  the  courts. 
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Contract  of 
indemnity:  an 
agreement  by  one  party 
to  take  full 
responsibility  for  a debt 
another  wishes  to  incur 


Contracts  of  Guarantee  and  Contracts  of  Indemnity 

There  is  a fine  distinction  between  contracts  of  guarantee  and  contracts  of 
indemnity.  However,  the  distinction  is  of  great  practical  importance. 

In  a contract  of  guarantee  one  party  agrees  to  take  responsibility  if  the  other 
party  does  not  fulfil  his  or  her  obligations.  This  must  always  be  in  writing  to 
be  enforceable.  The  second  party,  the  guarantor,  may  now  take  legal  action 
against  the  debtor. 


Example 


Ann  signed  a guarantee  to  pay  for  Armand's  fridge  if  Armand  defaulted  on 
his  payments.  What  Armand  defaulted  Ann  had  to  pay.  Now,  however, 
Ann  could  take  legal  action  to  recover  the  money  from  Armand. 

| 

In  a contract  of  indemnity  one  party  verbally  agrees  to  take  total 
responsibility  for  a debt  that  another  wishes  to  incur. 

I 

Example 


Ann  and  Armand  went  shopping  for  a fridge.  Armand  could  not  afford  the 
fridge  he  wanted,  so  Ann  told  the  salesman  to  charge  it  to  her.  As  far  as  the 
salesman  was  concerned,  Ann  bought  the  fridge  and  Armand  was  not 
involved  in  the  contract. 


Discharge  of  Guarantee 

A guarantor  will  be  discharged  from  obligations  which  have  been 
undertaken  if  any  of  the  following  situations  arise: 

• if  the  creditor  voluntarily  releases  the  debtor  without  the  guarantor's 
consent 

• if  the  creditor  gives  the  debtor  an  extension  without  the  guarantor's 
consent 

• if  there  is  any  alteration  in  the  terms  of  the  contract  without  the 
guarantor's  consent 

• if  the  creditor  surrenders  the  securities  to  the  guarantor  (Here  the 
guarantor  is  discharged  to  the  extent  of  the  value  of  the  securities.) 
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Eugene  and  Joseph  go  into  Tieu's  store  and  Joseph  says  to  Tieu,  "If  you  will 
let  Eugene  have  a suit  of  clothes,  I will  pay  for  it  at  the  end  of  the  month." 
Thereupon  Tieu  gives  a suit  to  Eugene.  Has  Joseph  entered  into  a contract  of 
guarantee?  Explain  your  answer. 


Check  your  answer  by  turning  to  the  Appendix,  Section  2:  Activity  3. 
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Activity  4:  Legal  Capacity  to  Make  Binding  Contracts 

Some  classes  of  persons  are  said  to  be  legally  incompetent,  and  their  liability  in 
the  matter  of  contracts  (and  their  capacity  to  enter  into  contracts)  is  limited. 
The  largest  group  of  such  legally  incompetent  persons  are  minors  or  infants. 
Other  classes  of  persons  who  are  regarded  as  legally  incompetent  are  insane 
and  intoxicated  people.  It  is  considered  that  these  persons  need  legal 
protection  against  the  acts  of  persons  who  might  take  advantage  of  their 
inexperience  or  their  mental  condition.  Generally,  the  courts  will  not  enforce 
a contract  against  a legally  incompetent  person,  but  there  are  some 
exceptions  to  this  general  rule. 


Minors  or  Infants 


The  words  minor  and  infant  are  used  interchangeably  in  legal  terminology. 
They  mean  the  same  thing.  In  Alberta  a minor  is  any  person  under  the  age  of 
eighteen.  Minors  are  allowed  to  make  contracts,  either  oral  or  written,  but 
with  certain  exceptions  they  cannot  be  compelled  by  law  to  carry  out  these 
contracts.  The  law  dealing  with  minors  in  relation  to  contracts  is  divided  into 
four  categories: 


• valid  contracts 

• void  contracts 

• voidable  contracts 

• obligation  to  pay  for  necessaries  supplied 


i 
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Valid  Contracts 

Valid  contracts  are  contracts  for  apprenticeship  and  employment  which  are 
for  the  minor's  benefit.  A minor  may  sue  for  wages  due  - wages  earned  but 
not  paid. 


Void  Contracts 

Void  contracts  are  contracts  that  are  clearly  prejudicial  to  minors  - contracts 
that  would  do  them  harm. 

An  example  would  be  if  a minor  had  inherited  a large  sum  of  money  and  had 
agreed  to  invest  it  foolishly.  A court  would  not  enforce  such  a contract. 


Voidable  Contracts 

The  majority  of  contracts  with  minors  are  voidable.  These  contracts  give  the 
minor  a choice  of  treating  the  contract  as  binding  or  not  binding. 

There  are  two  classes  of  minors'  voidable  contracts: 

• contracts  that  are  binding  on  the  minor  unless  repudiated  while  that 
person  is  still  a minor  or  within  a reasonable  time  after  reaching  the  age 
of  eighteen.  Such  contracts  include  the  following: 

- contracts  involving  the  acquisition  of  an  interest  in  permanent  prop- 
erty such  as  real  estate 

- contracts  involving  continuous  benefits  such  as,  for  instance,  where  a 
minor  becomes  a tenant,  a partner,  or  a shareholder.  If  the  minor  took 
no  benefit  under  such  a contract,  any  money  paid  can  be  recovered. 
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• contracts  that  are  not  binding  unless  ratified.  This  is  a large  class  for  it 
includes  the  common  types  of  contracts  made  by  minors  for  the 
purchase  of  personal  items  that  are  not  necessaries  and  may  be  classed 
as  luxuries.  The  distinguishing  feature  is  that  the  contract  is  still  not 
binding  upon  the  person  after  reaching  the  age  of  eighteen  unless  it  is 
confirmed  in  writing.  No  ratification  made  by  the  person  while  still  a 
minor  is  binding. 


In  cases  where  a minor  has  received  no  benefit,  money  paid  can  be  recovered. 
If  the  minor  has  received  some  benefit,  only  some  of  the  money  paid  can  be 
recovered. 


Repudiate:  reject  t 
contract  to  avoid 
liability 


To  repudiate  a contract  means  to  cancel  a contract,  or  to  refuse  to  carry  it  out. 
If  a minor  wishes  to  repudiate  a contract,  the  other  party  must  be  told  either 
orally  or  in  writing  and  it  must  be  stated  clearly  that  the  contract  is  being 
rejected. 


1.  What  kinds  of  items  would  not  be  considered  necessaries  (or  would  be 
classed  as  luxuries)  for  a minor?  Give  three  examples. 


^ Check  your  answer  by  turning  to  the  Appendix,  Section  2:  Activity  4. 


Obligation  to  Pay  for  Necessaries  Supplied 

Necessaries  are  goods  and  services  that  a minor  needs  to  stay  alive  and 
secure.  A certain  number  of  goods  and  services  are  held  to  be  necessaries. 
Any  purchase  of  necessaries  beyond  these  limitations  becomes  an  individual 
matter  for  the  court  to  decide. 

The  contract  with  a minor  for  the  supply  of  necessaries  is  valid  and 
enforceable.  However,  the  courts  will  not  require  minors  to  pay  more  than  a 
reasonable  price. 
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2.  What  would  you  consider  to  be  the  necessaries  for  a minor? 


3.  Suggest  a reason  for  the  courts  to  regard  contracts  concerning  necessaries 
valid  and  enforceable  even  when  one  party  is  a minor. 


4.  The  majority  of  contracts  entered  into  by  minors  fall  into  the  voidable 
class.  These  are  contracts  where  one  of  the  parties  (the  minor)  has  the 
choice  of  treating  the  contract  as  binding  or  not  binding.  A minor's 
voidable  contracts  are  divided  into  two  classes.  Write  down  these  two 
classes  and  supply  an  example  of  each  class. 
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5.  How  do  the  courts  determine  what  things  are  necessaries  and  what 
things  are  not  necessaries  as  far  as  minors  are  concerned? 


6.  Could  a merchant  take  advantage  of  the  fact  that  a minor  must  pay  for 
necessaries  by  charging  more  than  the  usual  price?  Explain  your  answer. 


^ Check  your  answers  by  turning  to  the  Appendix,  Section  2:  Activity  4. 


Parents’  Responsibilities 


When  minors  live  at  home,  it  is  the  responsibility  of  the  parents  to  pay  their 
children's  debts. 


The  parents  can  avoid  this  liability  if  they 
give  notice  that  they  will  not  be 
responsible  for  their  minors'  debts;  but 
they  have  to  give  a good  reason  for 
taking  this  step. 


When  minors  live  away  from 
home  and  their  parents  pay  a 
creditor  directly  for  their 
necessaries,  the  parents  are 
acknowledging  their  liability  to 
pay  all  debts. 
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However,  if  the  parents  send  money  to  the  minors  to  pay  their  debts,  the 
parents  will  not  be  liable  for  other  debts  incurred  by  the  minors.  This  is 
because  the  money  is  not  considered  payment  by  the  parents  but  by  the 
minors. 

If  a person  lends  money  to  a minor  for  the  purpose  of  buying  necessaries,  the 
minor  may  be  required  by  law  to  pay  back  this  money. 

There  is  nothing  to  prevent  minors  from  purchasing  non-necessaries  on 
credit  if  they  can  find  a merchant  who  is  prepared  to  rely  entirely  upon  their 
promise  for  repayment. 


A Minor’s  Freedom  from  Liability 


A minor's  freedom  from  liability  is  limited  to  contracts,  that  is,  binding 
business  agreements.  The  fact  that  a person  is  under  eighteen  years  of  age  is 
no  defence  where  torts  or  criminal  offences  are  concerned.  The  law  protects 
minors  from  their  own  inexperience,  but  it  does  not  protect  them  from  their 
own  wrongdoing. 

If  minors  enter  into  a contract  and  make  false  statements  about  their  age, 
claiming  that  they  are  eighteen  when  they  are  not,  and,  if  this  false  claim 
causes  loss  or  damage  to  anyone,  the  minors  can  be  charged  with  fraud  and 
sued  for  damages. 


Example 


Ford,  who  is  seventeen  years  of  age,  bought  a 
car  from  a dealer,  fraudulently  claiming  that 
he  had  passed  his  eighteenth  birthday.  He 
took  the  car  for  a drive  and  when  turning  a 
comer  too  fast,  rolled  it  over,  hit  a tree,  and 
completely  wrecked  the  car.  When  Ford 
tried  to  repudiate  the  contract  and  get  his 
money  back,  the  courts  ruled  that  he 
could  repudiate  the  contract  but  that  he 
must  pay  for  damage  to  the  car.  The 
loss  to  the  dealer  was  the  direct  result 
of  Ford's  fraudulent  misrepresentation 
about  his  age,  and  he  must  make  good 
the  loss. 


If  a minor  makes  a contract  for  the  purchase  of  goods  and  wishes  to 
repudiate  the  contract,  the  minor  must  return  the  goods. 
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Example 

Rudy,  a minor,  bought  a secondhand  motorcycle  from  a dealer  for  $650.  He 
was  to  make  monthly  payments.  Before  his  first  payment  he  decided  the 
machine  needed  a new  motor.  He  claimed  that  the  dealer  deceived  him  and 
Rudy  refused  to  make  the  payments  or  return  the  motorcycle.  The  court 
ruled  that  he  could  repudiate  the  contract,  and  refuse  to  pay  but  he  had  to 
return  the  motorcycle. 

If  a minor  is  a seller  rather  than  a buyer  in  a contract  for  the  sale  of  goods  and 
decides  to  repudiate  the  contract,  the  goods  cannot  be  reclaimed  unless  the 
money  paid  by  the  buyer  is  returned. 

Example 

Renee,  a minor,  sold  her  typewriter  to  an  adult  for  $195  cash.  A month  later 
she  decided  she  would  repudiate  the  contract  and  get  the  typewriter  back. 

She  refused  to  return  the  money  on  the  grounds  that  she  was  a minor.  The 
court  ruled  that  she  could  get  her  typewriter  back  but  she  must  give  back  the 
money. 

If  a minor  has  received  a benefit  as  a result  of  a contract,  though  it  is  not  a 
necessary,  the  minor  will  not  be  able  to  recover  the  money  already  paid  for 
the  benefit  actually  received.  The  minor  will  be  able,  however,  to  avoid 
paying  the  rest  of  the  money  agreed  upon. 

Example 

Ramon,  sixteen  years  old,  rented  a typewriter  from  Gilbert  for  three  months 
at  $20  a month,  paying  $60  in  advance.  Ramon  kept  the  typewriter  for  two 
months,  then  wanted  to  repudiate  the  contract  and  get  back  the  $60.  The 
court  ruled  that  he  had  had  the  use  of  the  typewriter  for  two  months  and 
was  entitled  to  get  only  $20  back. 

Contracts  for  the  purchase  of  non-necessaries  are  voidable  at  the  minor's 
option.  If  money  has  been  paid  on  a contract  that  was  later  declared  void,  the 
money  must  be  paid  back. 

It  should  be  noted  that  minors'  contracts  are  voidable  for  their  own 
protection  only. 


Insane  and  Intoxicated  Persons 

Insane  people  are  sometimes  referred  to  as  persons  of  unsound  mind  or  mental 
incompetents. 

Drunkenness  is  regarded  as  having  the  same  effect  as  insanity. 
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As  in  the  case  of  minors,  persons  of  unsound  mind  or  drunken  persons  are 
always  liable  for  necessaries  sold  and  delivered  to  them,  and  they  are  bound 
to  pay  a reasonable  price.  Any  other  contract  is  voidable  at  their  option  if  it 
can  be  proven  that  they  did  not  know  what  they  were  doing  at  the  time  they 
entered  into  the  contract  and  the  other  party  knew  of  this  fact. 

If  it  can  be  proven  that  the  other  party  knew  of  a legal  incompetent's 
condition  when  making  the  agreement,  the  incompetent  person  can  cancel 
the  contract;  however,  it  is  binding  on  the  other  party  until  repudiated  by  the 
incompetent  person.  It  becomes  a "one-way  street."  Only  the  incompetent 
has  a choice;  the  other  person  does  not. 

Drunkenness  is  a defence  only  against  entering  into  undesirable  binding 
business  agreements.  It  is  not  a defence  in  other  situations  such  as  violations 
of  driving  regulations. 


So  let’s  say  I’m  thinking  about  making  a 
deal,  but  I’m  not  sure  if  I should  go  through 
with  it.  Do  you  think  I should  get  drunk 
before  signing  so  that  I could  void  the 
contract  later  if  I wanted  to? 


Don’t  count  on  it.  For  obvious 
reasons  the  courts  are  very  sticky 
about  the  defence  of  drunkenness. 
You’d  have  to  convince  the  court 
that  you’d  made  the  deal  with 
someone  who  really  took  advantage 
of  your  weakened  condition. 


J 
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The  Public  Trustee 


Public  Trustee:  a 
govern  ment  agency 
that  looks  after  the 
estates  of  the  legally 
incompetent,  missing 
persons,  and  people 
dying  intestate 
(without  a will) 


The  Public  Trustee's  Office,  usually  referred  to  as  the  Public  Trustee,  is  a 
provincial  government  agency  made  up  of  persons  with  legal  training  who 
look  after  the  estates  of  minors,  insane  or  mentally  incompetent  persons, 
missing  persons,  and  persons  dying  without  leaving  a valid  will  (dying 
intestate).  The  Public  Trustee  also  looks  after  the  estates  of  persons  serving  a 
term  of  imprisonment  or  who  for  any  other  reason  are  unable  to  look  after 
their  own  affairs. 

The  Public  Trustee  receives  official  notice  concerning  the  estates  of  such 
persons,  and  in  their  interest  and  for  their  protection  takes  charge  of  their 
estates  until  the  persons  concerned  are  capable  of  taking  charge,  or  until  the 
estates  are  settled.  In  the  case  of  minors,  a good  deal  would  depend  upon 
whether  they  had  parents  living,  or,  if  not,  whether  a guardian  had  been 
appointed  to  look  after  their  affairs. 


The  Public  Trustee  must  also  approve  every  transfer  of  land  in  which  the 
interests  of  minors  are  involved. 


7.  Why  would  the  government  set  up  the  office  of  the  Public  Trustee  when 
an  adult  who  is  a relative  or  friend  could  take  care  of  the  business  of  a 
minor? 


8. 


Simone,  seventeen  years  old,  sold  her  stereo  system  to  Jason, 
her  nineteen-year-old  boyfriend.  Two  months  later  the  two 
broke  up  and  Simone  demanded  her  stereo  back.  Jason 
complied  with  her  request,  but  Simone  refused  to  return  the 
money  he'd  paid  for  it  on  the  grounds  that  she  was  a 
minor. 

Explain  what  the  court  would  rule. 


Check  your  answers  by  turning  to  the  Appendix,  Section  2:  Activity  4. 
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Follow-up  Activities 

If  you  had  difficulties  understanding  the  concepts  in  the  activities,  it  is 
recommended  that  you  do  the  Extra  Help.  If  you  have  a clear  understanding 
of  the  concepts,  it  is  recommended  that  you  do  the  Enrichment. 


Extra  Help 

A Brief  Summary 

All  simple  contracts  require  consideration  to  be  legally  valid.  The  exchange 
may  involve  goods,  money,  services,  and/ or  promises  not  to  do  something. 
Consideration  need  not  be  adequate,  but  it  must  exist. 

The  courts  recognize  present  and  future  consideration,  but  past  consideration 
(benefits  already  received)  is  not  legally  valid.  Likewise,  a promise  without 
consideration  (a  gratuitous  promise)  is  not  enforceable  unless  made  under 
seal. 

Some  contracts  involve  a third  party;  the  guarantor  or  surety.  This  party  will 
be  responsible  for  the  debts  or  defaults  of  one  of  the  parties  to  the  contract. 

Not  everyone  is  considered  legally  competent  to  make  contracts.  Minors,  the 
insane,  and  people  who  are  intoxicated  are  considered  not  to  have  the 
capacity  to  make  binding  contracts.  This  rule  is  meant  to  keep  others  from 
taking  advantage  of  them. 

The  law  dealing  with  minors  in  relation  to  contracts  falls  into  four  categories: 

• valid  contracts 

• void  contracts 

• voidable  contracts 

• obligation  to  pay  for  necessaries  supplied 

Though  minors  are  protected  by  the  law  when  it  comes  to  making  contracts, 
they  are  not  similarly  protected  in  the  areas  of  torts  and  criminal  law,  and 
even  in  the  area  of  contract  law  minors  do  have  some  liabilities;  e.g.,  they 
must  return  the  goods  they  have  received  because  of  a contract  they  later 
repudiated. 
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1 . Indicate  whether  each  of  the  following  statements  is  true  or  false  by 

putting  T or  F in  the  space  provided  to  the  left  of  each  statement. 

a.  Consideration  must  be  something  with  a monetary  value. 

b.  All  contracts  need  consideration  to  be  valid. 

c.  The  courts  will  not  make  bargains  for  people. 

d.  A promise  to  do  something  in  return  for  past  benefits  is  legally 

enforceable. 

e.  A gratuitous  promise  made  under  seal  is  enforceable. 

f.  A person  cannot  be  compelled  to  carry  out  a gratuitous 

promise  not  under  seal. 

g.  There  are  three  parties  to  a contract  of  guarantee. 

h.  A contract  of  guarantee  may  be  oral,  written,  or  implied. 

i.  A contract  of  indemnity  must  be  in  writing  to  be  enforceable. 

j.  A guarantor  is  discharged  from  the  obligation  that  has  been 

undertaken  if  the  creditor,  without  the  guarantor's  consent, 
gives  the  debtor  an  extension  of  time  to  pay  the  debt. 

!S_  k.  Under  no  circumstances  will  the  courts  enforce  contracts  made 

by  legally  incompetent  persons. 


2.  Fill  in  the  blank  spaces  in  the  following  statements. 

a.  The  price  each  party  pays  when  entering  into  a contract  is  called 


b.  A contract requires  no  consideration  to  be 

valid. 

c.  The  courts  do  not  generally  review  the  adequacy  of  consideration 

unless  there  is  evidence  of . 

d.  consideration  occurs  when  the  parties 

perform  their  parts  of  the  contract  at  the  time  it  is  made. 
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e.  A promise  made  without  consideration  is  a 


f.  The  person  guaranteeing  payment  for  another  person's  debt  is  called 

the or . 

g.  A contract  of  guarantee  is  dependent  upon  the 


h.  The  largest  group  of  legally  incompetent  persons  are 

or . 

i.  are  goods  and  services  that  a minor  needs 

to  stay  alive  and  secure. 

j.  The  contract  of  a minor  for  the  supply  of  necessaries  is 


Check  your  answers  by  turning  to  the  Appendix,  Section  2:  Extra  Help. 


Enrichment 

1 . Sometimes  it's  difficult  to  determine  whether  consideration  has  been 
given  in  a contract.  The  following  is  a real  case  that  was  heard  at  the 
Kentucky  Court  of  Appeals  in  1917.  Read  it  and  then,  pretending  you  are 
the  judge,  tell  in  whose  favour  you  would  have  decided. 

McDevitt  Versus  Stokes 

McDevitt,  the  plaintiff,  was  a jockey  hired  to  ride  a horse  named  Grace  in 
the  Kentucky  Futurity  Race.  Stokes,  the  defendant,  owned  a stock  farm, 
and  among  his  horses  were  both  the  parents  (sire  and  dam)  of  Grace.  If 
Grace  were  to  win  the  Futurity  Race,  the  value  of  these  two  breeding 
horses  would  increase  considerably. 

Stokes,  therefore,  promised  McDevitt  $1000  if  he  won  the  race.  McDevitt 
did  win,  but  Stokes  paid  him  only  $200. 
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When  McDevitt  took  him  to  court  to  get  the  remaining  $800,  Stokes 
pleaded  that  there  was  no  real  contract  because  there  was  no 
consideration.  McDevitt  pointed  out  that  Grace's  sire  and  dam  had 
increased  in  value  by  $15  000  - consideration  enough. 

Was  there  a legal  contract?  You  decide  and  give  your  reasons. 


2.  If  you've  been  able  to  get  hold  of  the  ACCESS  Business  Concept  Series: 
Contract  Law,  watch  the  following  videos: 

• #3 -Contracts:  Consideration 

• #4  -Contracts:  Legal  Capacity 

These  videos  should  provide  a good  review  of  the  material  that  has  been 
covered  in  this  section. 


Check  your  answer  by  turning  to  the  Appendix,  Section  2:  Enrichment. 
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Conclusion 

Even  when  two  parties  think  that  they  have  entered  into  a contract  by  having 
made  a valid  offer  and  acceptance,  with  valuable  consideration  on  both  sides, 
it  is  possible  that  the  contract  may  not  be  legally  binding.  The  parties 
involved  must  have  the  capacity,  or  ability,  to  enter  into  such  an  agreement. 
As  youTl  see  in  the  next  section,  the  object  of  the  contract  must  also  be  legal. 


Assignment 

Booklet 


ASSIGNMENT 


Turn  to  your  Assignment  Booklet  and  do  the  assignment(s)  for  Section  2. 
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Illegal  Contracts, 
Discharge,  and 
Breach  of  Contract 


i ou  have  seen  that  offer  and  acceptance,  an  intention  to  create  legal 
relations,  consideration,  proper  consent,  and  capacity  to  contract  are 
necessary  for  the  formation  of  a contract. 

In  addition,  the  object  of  the  contract  must  be  legal. 

After  completing  this  section  you  should  be  able  to 

• recognize  the  types  of  illegal  contracts 

• understand  the  effects  of  illegal  contracts 

• explain  how  contracts  are  discharged 

• explain  how  contracts  are  breached 

• understand  the  rights  of  third  parties  to  a contract 

• explain  the  assignment  of  rights  of  a contract 

• understand  the  limitations  of  actions  in  a contract 

• show  your  understanding  of  illegal  contracts  by  examining  and 
predicting  the  outcome  of  various  case  studies 
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Activity  1 : Illegal  Contracts 

In  the  absence  of  evidence  to  the  contrary,  the  courts  presume  that  business 
transactions  neither  offend  the  public  good  nor  violate  any  law. 

Evidence  may,  of  course,  show  that  this  is  wrong.  If  it  does,  the  contract  will 
at  the  very  least  be  considered  void,  which  means  that  in  law  it  was  never 
formed  at  all.  In  some  circumstances,  the  court  may  also  find  the  contract  to 
be  illegal. 


If  a contract  is  void,  it  simply  means  that  the  parties  have  not  succeeded  in 
creating  a binding  agreement.  If  they  have  partly  performed  their  respective 
undertakings,  the  court  will  do  its  best  to  restore  them  to  their  respective 
positions  before  the  contract  was  attempted.  It  may  order  the  return  of 
money  paid  or  of  property  transferred  if  the  party  complaining  can  show 
cause  why  this  should  be  done.  Furthermore,  each  party  is  released  from  the 
performance  of  any  further  obligations  under  the  agreement. 

When  a contract  is  not  only  void,  but  also  illegal,  the  court  will  refuse  to  aid 
parties  who  knowingly  agreed  to  the  illegal  purpose.  Not  only  may  the 
parties  not  sue  for  money  promised,  but  if  they  have  transferred  property  to 
the  other  party,  they  will  also  be  unable  to  recover  it.  The  legal  maxim  is  that 
"where  both  parties  are  equally  in  the  wrong,  the  position  of  the  defendant  is 
stronger." 


However,  if  one  of  the  parties  is  ignorant  of  facts  that  make  the  bargain 
illegal,  the  courts  may  hear  the  case. 

Example 


Koch  sold  Dahlman  some  cattle.  The  cattle  were  diseased,  and  the  provincial 
health  laws  prohibited  the  sale  of  such  animals.  Dahlman  did  not  know  that 
the  cattle  were  diseased  but  Koch  did.  This  is  an  illegal  contract,  but,  as 
Dahlman  was  unaware  of  the  fact  that  the  cattle  were  infected,  he  can  get  his 
money  back. 
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Types  of  illegal  Contracts 

There  are  many  types  of  illegal  contracts.  What  follows  is  a discussion  of 
several  of  the  most  common  types  of  illegal  contracts. 


Agreements  to  Commit  Crimes 

Agreements  to  commit  crimes  or  civil  wrongs  are  illegal.  An  example  is  an 
agreement  to  rob  or  slander  a person. 


Illegal  Rates  of  Interest 


Usury:  the  charging 
of  excessive  and  illegal 
interest  rates 


Contracts  requiring  people  to  pay  illegal  rates  of  interest  on  a loan  are  illegal. 
The  government  specifies  the  maximum  rate  of  interest  that  may  be  charged. 
Collecting  more  than  the  legal  limit  is  called  usury.  People  collecting  higher 
than  legal  rates  are  called  loan  sharks. 


Gambling 


Contracts  concerning  places  to  gamble  are  illegal.  It  is  illegal  to  operate  a 
gambling  establishment  unless  a licence  is  obtained  from  the  provincial 
government.  Bets  between  individuals  are  not  illegal  but  the  courts  will  not 
hear  cases  to  recover  payments. 

Wagers  are  agreements  between  individuals  and  are  seldom  used  in 
business.  Some  legal  contracts  do  have  an  element  of  speculation  in  them, 
however.  Two  types  of  contracts  that  fall  within  this  category  are 

• insurance  contracts 

• stock  exchange  contracts 


Insurance  Contracts 

To  some  degree  an  insurance  contract 
has  the  appearance  of  a bet.  In  the 
case  of  a life  insurance  contract,  for 
example,  it  can  be  said  that  the 
insurance  company  is  betting  that 
the  insured  person  won't  die  while 
the  person  taking  out  the  policy  is 
betting  that  he  or  she  will  die.  In 
reality,  however,  an  insurance  contract  is  not  a bet,  but  a contract  to  receive 
some  measure  of  compensation  should  a feared  loss  occur. 
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1 . List  five  kinds  of  insurance  a person  may  take  out. 


C 


Check  your  answers  by  turning  to  the  Appendix,  Section  3:  Activity  1 . 


The  laws  in  all  provinces  state  that  an  insurance  contract  is  invalid  unless  the 
party  making  the  contract  has  an  insurable  interest  in  the  property  or  life 
insured.  The  party  making  the  contract  must  have  a pecuniary  (monetary) 
benefit  from  the  continued  existence  of  the  property  or  life  insured  and  suffer 
some  pecuniary  detriment  from  its  loss  or  destruction. 

For  example,  in  the  area  of  life  insurance  the  statutes  provide  that  people 
have  an  interest  in 

• their  own  lives 

• the  lives  of  their  children  or  grandchildren 

• the  lives  of  their  spouses 

• the  lives  of  others  on  whom  they  are  dependent  for  support  or 
education 

• the  lives  of  their  employees 

• the  lives  of  persons  in  whom  they  have  a pecuniary  (financial)  interest 


2.  Why  would  it  be  illegal  for  one  person  just  to  pick  someone  at  random 
and  take  out  a life  insurance  policy  on  that  person? 
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3.  Suggest  an  occasion  when  a person  might  have  a pecuniary  interest  in 
another. 


C 


Check  your  answers  by  turning  to  the  Appendix,  Section  3:  Activity  1 . 


Stock  Exchange  Contracts 


Stock  exchange  transactions  are  among  the  most 
speculative  of  business  contracts.  Contracts  for  the 
sale  of  shares  are  valid  and  enforceable.  If,  however, 
the  subject  of  an  agreement  is  a wager  about  what  the 
price  of  a particular  stock  will  be  at  a specified  future 
time,  without  an  actual  purchase  or  sale  of  shares,  the 
agreement  is  void. 


Contracts  with  Unlicensed  Professionals 

The  law  requires  the  licensing  or  registration  of  various  classes  of  business 
and  professional  people  such  as  tradespersons,  moneylenders,  real  estate 
agents,  investment  advisers,  stockbrokers,  optometrists,  and  public 
accountants.  Contracts  with  unlicensed  professionals  are  not  lawful. 

Example 

An  electrician  sued  for  work  done  and  materials  supplied.  The 
customer  pleaded  in  defence  that  the  electrician  was  not 
licensed  as  an  electrical  contractor  as  required.  The  court 
held  that  the  object  of  the  law  was  to  protect  the  public 
against  mistakes  and  loss  that  might  arise  from  work  done 
by  unqualified  electricians  and  accordingly  that  the  contract 
was  unlawful.  They  did  not  assist  the  electrician  in  the 
attempt  to  collect  the  fee.  On  the  other  hand,  if  an  action  had 
been  brought  against  the  electrician  for  work  not  done  well, 
the  courts  would  accept  a judgement  against  the  electrician. 
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Contracts  Harmful  to  the  Nation 

A contract  can  be  claimed  as  illegal  even  though  it  does  not  contemplate  the 
commission  of  a crime.  If  a court  decides  that  a contract  is  prejudicial  to  the 
interests  of  Canada,  its  relations  with  foreign  countries,  its  national  defence, 
its  public  service,  or  the  administration  of  justice,  it  will  be  declared  illegal. 


Restraint  of  Trade 

Agreements  leading  to  unreasonable  restraint  of  trade  are  illegal.  Restraint  of 
trade  means  the  elimination  of  competition  with  the  intent  to  control  prices. 
Reasonable  restraint  is  allowed. 


Example 


Mr.  Hawrelko,  a hardware  merchant  in  a town  of  5000  people,  sold  his 
business  to  Ms.  Friesen  and  agreed  that  he  would  not  carry  on  business  as  a 
hardware  merchant  anywhere  in  Canada.  This  agreement  is  void.  It  is 
against  public  policy  that  a person  should  restrict  his  or  her  freedom  to  this 
extent.  However,  if  Mr.  Hawrelko  simply  agreed  that  he  would  not  carry  on 
business  in  that  town,  the  agreement  would  be  binding  because  such 
restraint  is  reasonably  necessary  for  the  protection  of  Ms.  Friesen's  business 
and  it  is  not  injurious  to  the  public. 


Agreements  to  Defeat  Competitive  Bidding 

Agreements  to  defeat  competitive  bidding  are  illegal.  In  auction  sales  and 
the  construction  business,  competitive  bidding  is  vitally  important.  If,  before 
the  bids  (tenders)  are  made,  the  bidders  get  together  and  agree  not  to  bid 
more  or  less  than  a certain  price,  they  are  not  playing  fair  and  the  resulting 
contract  would  not  be  enforceable  because  it  is  not  a result  of  open  and 
competitive  bidding. 


Marriage  and  Family  Relationships 

The  law  encourages  marriages  and  protects  family  relationships.  Any 
contract  that  would  have  the  effect  of  discouraging  a marriage  is 
unenforceable. 
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Example 

Mr.  Foster  promised  his  daughter  $10  000  if  she  did  not  get  married.  This 
agreement  is  not  enforceable.  The  same  would  be  true  if  Mr.  Foster 
promised  money  to  a married  daughter  if  she  would  leave  her  husband. 


Partial  illegality 

You  have  learned  that  the  courts  will  not  enforce  an  illegal  agreement.  The 
general  rule  is  this:  Where  illegality  appears,  the  court  will  take  no  action  in 
the  interests  of  either  party. 

However,  there  might  arise  a case  in  which  only  part  of  the  contract  is  illegal. 
If  the  legal  part  can  be  separated  from  the  illegal  part,  the  legal  part  can  be 
enforced.  In  the  example  of  the  electrician,  the  sale  of  the  electrical  materials 
needed  to  do  the  job  would  be  legal  and  the  seller  could  collect  for  the 
purchase  price  of  these  materials.  It  was  the  labour  contract  that  was  illegal. 


4.  Give  two  examples  of  contracts  that  would  not  be  enforceable  because 
they  are  in  violation  of  the  law. 
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5.  What  is  meant  by  the  term  usury ? 


6.  List  five  types  of  professionals  who  require  licensing. 


7.  What  is  meant  by  agreements  that  are  contrary  to  public  policy ? 


8.  Give  an  example  of  an  agreement  that  would  result  in  an  unreasonable 
restraint  of  trade. 


Check  your  answers  by  turning  to  the  Appendix,  Section  3:  Activity  1 . 
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A contract  is  enforceable  only  against  a person  who  is  a party  to  it.  Similarly, 
only  a person  who  is  a party  to  a contract  is  entitled  to  sue  upon  it. 

Example 


Godfrey  entered  into  a contract  with  Mr.  Mazurek.  The 
contract  provided  that  Godfrey  was  to  keep  the  grass  cut  on  Mr. 
Mazurek' s property  and  that  Mr.  Mazurek  was  to  pay  Godfrey 
$15  a week.  Mr.  Mazurek  took  a vacation  and  was  gone  for 
four  weeks,  but  he  paid  Godfrey  in  advance  for  cutting  the 
grass  while  he  was  away.  Godfrey,  however,  did  not  do  the 
job.  Mrs.  Hauck,  who  lives  next  door  to  Mr.  Mazurek, 
threatened  to  sue  Godfrey  for  not  performing  his  contract 
with  Mr.  Mazurek. 


Godfrey  has  broken  his  contract  with  Mr.  Mazurek, 
and  Mr.  Mazurek  may  sue,  but  the  matter  is  no 
concern  of  Mrs.  Hauck's.  She  might  argue  that 
she  received  some  benefit  from  a neatly 
trimmed  yard  next  door,  but  this  would  be 
only  an  incidental  benefit.  Mr.  Mazurek  did 
not  have  that  in  mind  when  he  hired 
Godfrey,  and  Mrs.  Hauck  did  not  acquire 
any  enforceable  rights  by  the  contract. 


Novation:  the 
substitution  of  a new 
legal  obligation  for  an 
old  one 


The  parties  to  an  original  contract  and  some  third  party  may,  however,  make 
a new  contract  by  which  the  third  party  acquires  rights  or  incurs  liabilities 
with  respect  to  the  original  contract.  The  result  may  be  attained  by  a recision 
of  the  original  contract  and  the  substitution  of  a new  contract  between 
different  parties  by  which  the  same  obligations  are  undertaken  by  the  parties 
to  the  new  contract.  This  double  transaction  is  called  a novation. 


Assignments  of  Rights 


Assignment:  the 
transfer  of  contractual 
rights  from  one  party 
to  a third  party 


People  who  are  not  parties  to  an  original  contract  may  sometimes  acquire 
rights  by  assignment.  The  rights  acquired  under  a contract  have  monetary 
value,  and  under  certain  circumstances  they  may  be  sold  and  conveyed  to 
someone  else.  By  contrast,  obligations  cannot  be  assigned. 
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Example 

Melanie  bought  a TV  for  cash  from  Giselle.  Melanie  now  had  complete  title 
to  the  television.  It  was  Melanie's  and  she  could  do  with  it  whatever  she 
chose.  If  she  no  longer  wanted  the  TV,  she  could  sell  it,  give  it  away,  or 
exchange  it  for  something  else.  Giselle  no  longer  had  any  control  over  the 
TV. 

On  the  other  hand,  suppose  Melanie  did  not  pay  cash  for  the  TV.  Instead, 
she  promised  to  pay  Giselle  $250  on  the  first  day  of  the  next  month.  Giselle 
now  owns  something.  She  owns  the  right  to  collect  $250  from  Melanie.  She 
may  sell  this  right,  give  it  away,  or  exchange  it  for  something  she  wants.  If 
she  does  any  of  these  things,  she  is  transferring  her  right. 

This  transfer  of  a right  is  called  an  assignment.  The  party  who  sells  and 
transfers  the  right  is  called  the  assignor.  The  party  who  receives  the  right  is 
called  the  assignee. 

The  law  requires  no  particular  form  to  convey  a right  by  means  of  an 
assignment,  but  it  must  be  in  writing  and  signed  by  the  assignor.  The  most 
important  reason  for  a written  statement  is  this:  the  parties  who  owe  the 
money  or  other  written  duty  of  performance  are  entitled  to  notice  of 
assignment.  If  they  are  not  notified,  they  may  pay  the  debt  to  the  assignor 
and  their  obligation  is  thereby  terminated.  However,  if  they  have  been 
notified  of  the  assignment,  they  are  legally  bound  to  pay  the  assignee  only, 
and  payment  to  the  assignor  will  not  discharge  the  debt. 


1.  Dave  sold  his  bike  to  John,  who  agreed  to  pay  Dave  $75  at  the  end  of  the 
month.  Dave  needed  the  money  immediately  and  he  "transferred"  John's 
debt  to  his  friend  Dimitrios  who  gave  Dave  the  $75.  If  John  does  not  pay, 
does  Dimitrios  have  any  recourse? 


r 


Check  your  answer  by  turning  to  the  Appendix,  Section  3:  Activity  2. 
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The  following  rights  cannot  be  assigned: 

• a right  to  sue  for  breach  of  contract 

• rights  where  mutual  obligations  exist  involving  personal  qualifications, 
such  as  a contract  between  an  author  and  a publisher  to  produce  a 
literary  work  or  between  an  artist  and  a gallery  to  produce  a series  of 
paintings 


2.  What  is  meant  by  novation ? 


3.  What  is  meant  by  an  assignment ? 


4.  What  is  the  purpose  behind  the  requirement  that  notice  of  assignment 
must  be  in  writing? 


C 


Check  your  answers  by  turning  to  the  Appendix,  Section  3:  Activity  2. 
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Activity  3:  Limitations  of  Actions 

Rights  of  action  (the  right  to  take  someone  to  court  to  enforce  a claim)  cannot 
be  allowed  to  go  on  forever.  Rules  of  limitation  have  to  be  made.  People  are 
not  allowed  "to  sleep  on  their  rights"  and  then  expect  the  law  to  help  collect  a 
debt  or  enforce  a claim.  This  is  because  old  debts  or  claims  may  be  difficult 
or  even  impossible  to  settle  since,  as  time  passes,  evidence  has  been  lost  or 
forgotten,  and/or  witnesses  may  have  died  or  moved  away.  A person  who  is 
entitled  to  take  legal  action  to  enforce  a claim  is  required  by  law  to  begin  that 
action  within  a certain  length  of  time. 


Each  of  Canada's  provinces  has  a statute  that  limits  the  time  within  which  a 
court  action  to  enforce  a claim  must  be  commenced.  After  this  time  the  right 
to  sue  is  barred  and  the  claim  is  said  to  be  outlawed.  In  Alberta  this  statute  is 
called  the  Limitations  of  Actions  Act. 

Under  the  provisions  of  this  act,  claims  for  simple  contracts  (those  not  under 
seal)  are  barred  after  six  years.  The  statute  simply  bars  the  right  to  sue  at  the 
end  of  the  six-year  time  limit,  but  it  does  not  destroy  the  claim  itself.  It  does 
not  prevent  creditors  from  enforcing  claims  if  they  can  legally  do  so  without 
suing.  (In  Alberta  specialty  contracts  are  also  outlawed  after  six  years.) 


/ 

But  just  how  can  one  legally 
enforce  a claim  if  the  courts 
won’t  help? 

V 


The  Limitation  of  Actions  Act  does  permit  a barred  claim  to  be  revived 
(restored  or  renewed)  by  any  one  of  the  following: 


• a part  payment 

• a written  promise  to  pay  a debt 

• a written  acknowledgement  of  the  debt 
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This  part  payment,  written  promise  to  pay,  or  written  acknowledgement  of 
the  debt  begins  a new  six-year  time  limit.  If  it  is  given  before  the  end  of  the 
time  limit,  it  forms  a new  starting  point  for  a new  time  limit.  If  it  is  given 
after  the  expiry  of  the  time  limit,  the  claim  is  revived  and  a new  six-year  time 
limit  is  begun. 

Pieters  sold  a boat  to  O'Connor  on  credit  with  the  understanding  that 
O'Connor  would  pay  him  as  soon  as  he  had  the  money.  After  seven  years, 
because  O'Connor  had  paid  nothing  on  the  debt,  Pieters  decided  to  sue 
O'Connor  for  the  money  owed  him  by  O'Connor. 


1.  Would  a court  enforce  this  contract?  Explain  your  answer. 


2.  Should  O'Connor  consider  that  he  no  longer  owes  Pieters  for  the  boat? 
Give  reasons. 


Check  your  answers  by  turning  to  the  Appendix,  Section  3:  Activity  3. 
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Breach  of  contract: 
failure  to  perform  an 
obligation  in  a contract 


Activity  4:  Breach  of  Contract  - Remedies 

A breach  of  contract  occurs  when  one  of  the  parties  fails  to  do  what  he  or  she 
has  promised  to  do.  It  may  be  a breach  of  the  whole  contract,  or  it  may  be  a 
refusal  to  carry  out  some  of  the  terms.  The  remedies  available  to  the  injured 
party  depend  upon  the  nature  of  the  default  and  the  subject  matter  of  the 
contract. 

In  Module  1 you  looked  at  a variety  of  legal  remedies  that  may  be  applied  by 
the  courts  to  compensate  a person  who  has  been  wronged.  What  follows  is  a 
list  of  common  remedies  used  by  the  courts  in  cases  of  breach  of  contract. 


Damages 

The  word  damages,  as  you  will  remember  from  Module  1,  means  the  financial 
compensation  for  a loss  or  injury  sustained  by  one  party  due  to  a wrongful 
act  of  another.  In  the  case  of  breach  of  contract,  damages  are  generally 
awarded  only  to  compensate  injured  parties  and  not  to  punish  the  persons 
responsible  for  the  breach  of  contract  regardless  of  whether  they  broke  the 
contract  deliberately,  through  carelessness,  or  through  an  unfortunate  set  of 
circumstances.  In  a case  of  fraud,  however,  damages  may  be  awarded  for 
deceit. 
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Liquidated  Damages 


Liquidated  damages: 
an  amount  stipulated 
in  a contract  to  be  paid 
in  damages  if  the 
contract  is  not  fulfilled 


A contract  may  include  a term  that  provides  that  should  one  party  commit  a 
breach  of  contract,  that  party  will  pay  the  other  party  a stipulated  sum  of 
money  as  damages.  In  the  event  that  a breach  does  occur,  the  courts  will 
enforce  such  a term  providing  it  is  a reasonable  amount.  Such  predetermined 
damages  are  called  liquidated  damages. 


Mitigation  of  Loss 


Mitigation  of  loss: 
the  minimization  of  loss 
due  to  a breach  of 
contract 


The  injured  party  must  try  to  hold  any  loss  to  a minimum.  This  process  is 
called  the  mitigation  of  loss.  The  courts  will  not  award  damages  for  breach 
of  contract  where  the  loss  could  have  been  prevented  or  minimized. 
However,  if  the  injured  party  has  done  what  was  possible  but  it  was  not 
enough,  the  court  will  allow  damages  for  the  loss  that  could  not  have  been 
avoided. 


Substantial  Performance 


Substantial 
performance:  the 
performance  of  the 
essential  part  of  a 
contract 


Where  the  main  part  of  a contract  has  been  performed  but  some  small  part 
has  not  been  fulfilled,  the  injured  party  is  entitled  to  damages  to  compensate 
for  the  part  of  the  contract  that  was  not  completed.  This  completion  of  the 
substantial  - or  important  - part  of  a contract  is  known  as  substantial 
performance. 


Specific  Performance 


Where  the  damages  could  not  be  an  adequate  remedy,  specific  performance 
will  be  enforced  if  the  case  is  such  that  the  court  can  compel  defaulting 
parties  to  carry  out  their  parts  of  the  contract,  or  the  court  will  do  it  for  them. 
Examples  of  cases  of  this  kind  would  be  contracts  involving  the  sale  of  land, 
or  the  sale  of  goods  of  unusual  value  such  as  a work  of  art. 
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So  if  I know  that  a contract  I’ve  made  is 
going  to  be  broken  and  I just  let  it 
happen,  I may  not  get  full  compensation 
because  I didn’t  mitigate  my  losses? 


Personal  Services 

A contract  of  personal  services  cannot  be  specifically  enforced,  but  in  some 
circumstances  an  injunction  may  be  granted  to  prevent  a person  from 
carrying  out  a similar  contract  for  someone  else. 


1 . Why  would  the  courts  not  use  specific  performance  as  a remedy  in  the 
case  of  a contract  for  a personal  service  such  as  an  agreement  to  repair  a 
car  or  tutor  a student? 
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2.  Wagner  had  a contract  of  employment  with  Poon.  After  working  for 
Poon  for  two  years,  he  was  wrongfully  and  suddenly  dismissed  with  his 
salary  paid  to  the  date  of  dismissal.  Wagner  thought  he  should  have  had 
a month's  written  notice.  A week  after  being  discharged,  he  received  an 
offer  of  new  employment  from  Pietersma  similar  to  the  position  he  had 
left.  Wagner  refused  the  offer,  and  chose  instead  to  sue  Poon  for  his  loss 
of  salary.  Should  Poon  be  compelled  to  pay  Wagner  a month's  salary? 
Explain  why  or  why  not. 


r 


Check  your  answers  by  turning  to  the  Appendix,  Section  3:  Activity  4. 


> 


Activity  5:  Discharge  of  Contracts 


When  a contract  comes  to  an  end,  it  is  said  to  be  discharged  or  terminated.  A 
contract  may  be  discharged  in  any  one  of  the  following  ways: 

• performance  or  payment 

• mutual  agreement  on  the  part  of  the  parties 

• impossibility  of  performance 

• a breach  of  contract  on  the  part  of  one  of  the  contracting  parties 

• operation  of  the  law 


Discharge  by  Performance  or  Payment 

A contract  may  be  performed  as  intended,  with  each  party  doing  what  that 
party  had  promised  to  do. 

Example 
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Rashida  agreed  to  sell  some  goods  to  Marshall  for  $60.  Marshall  gave 
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Discharge  by  Mutual  Agreement 


The  parties  may  agree  between  themselves  to  end  a contract.  In  this  case  the 
contract  is  said  to  be  discharged  by  mutual  agreement. 


Example 


Reiner  and  Brad,  both  adults,  entered  into  a contract 
whereby  Reiner  was  to  sell  his  skis  to  Brad  for  $90 
the  following  week.  Two  days  after  making  the 
agreement,  Reiner  changed  his  mind  and  decided 
he  did  not  want  to  sell  his  skis.  Reiner 
discovered  that  Brad  had  changed  his  mind  too, 
and  did  not  want  to  buy  the  skis.  They  agreed 
to  call  their  deal  off.  The  contract  is 
discharged  by  mutual  agreement. 


Discharge  by  Impossibility  of  Performance 

Circumstances  such  as  the  destruction  of  the  subject  matter  may  make  it 
impossible  for  one  of  the  parties  to  do  what  that  party  had  agreed  to  do. 

Also,  a personal  contract  is  terminated  by  the  incapacitation  of  the  party  who 
was  to  perform  the  service.  (For  example,  a concert  singer's  laryngitis  will 
terminate  a contract  to  perform.) 

Example 

Ghislaine  agreed  to  buy  Yolanda's  car  on  the  18th  of  the  month.  On  the  14th 
of  the  month  Yolanda's  garage,  with  the  car  inside  it,  caught  on  fire  and 
burned.  The  car  was  damaged  beyond  repair.  This  contract  came  to  an  end 
by  impossibility  of  performance. 


Discharge  by  Breach  of  Contract 

Discharge  by  breach  of  contract  occurs,  as  you  have  seen  in  Activity  4,  when 
someone  fails  to  carry  out  his  or  her  part  of  the  agreement.  In  the  case  of  a 
breach  of  contract,  injured  parties  are  released  from  their  parts  of  the 
agreement  and  may  be  entitled  to  damages  if  they  have  suffered  losses 
because  of  the  broken  contract.  If  damages  do  not  prove  to  be  an  adequate 
remedy,  the  court  may  order  the  defaulting  party  to  do  what  that  party  had 
promised  to  do.  In  a case  of  breach  of  contract  where  personal  services  are 
concerned,  the  court  may  grant  an  injunction. 
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Examples 


Edgar  agreed  to  sell  Rita 
some  grain  to  feed  her 
livestock;  he  also  agreed  to 
deliver  it  at  the  end  of  the 
month.  At  the  end  of  the 
month  Edgar  said  he  could 
not  deliver  the  grain  because 
he  had  sold  it  all  to  Guy.  As 
a result  Rita  had  to  have 
grain  shipped  in  from  a 
distance,  resulting  in  a much  higher  cost  than  the  price  Edgar  had  agreed 
upon.  The  court  ruled  that  Rita  was  entitled  to  damages. 


Jacquelyn  agreed  to  sell  an  antique  chair  to  Reno  for  $500.  Later  Jacquelyn 
refused  to  part  with  the  chair.  The  court  required  her  to  carry  out  her 
agreement. 


Matt  signed  a contract  to  sing  at  Mona's  nightclub.  A week  later  Matt  agreed 
to  sing  at  Darcy's  nightclub  next  door  to  Mona's  during  the  same  period. 
Mona  took  action  to  compel  Matt  to  keep  his  agreement.  The  court  held  that 
it  could  not  force  a person  to  work  for  someone.  However,  the  court  granted 
an  injunction  forbidding  Matt  to  work  for  Darcy  during  the  time  that  he  had 
agreed  to  work  for  Mona. 


Discharge  by  Operation  of  the  Law 

A contract  may  come  to  an  end  because  of  a change  in  the  law.  If,  after  two 
parties  enter  into  an  agreement,  a law  is  passed  making  such  an  agreement 
illegal,  then  the  contract  cannot  be  carried  out  and  the  contract  is  said  to  be 
terminated  by  operation  of  the  law. 

Example 

Emile  entered  into  a contract  to  build  an 
apartment  building  for  Denise  on  a certain 
piece  of  land.  Before  Emile  began  the 
construction,  a zoning  bylaw  was  passed 
restricting  the  area  to  private  residences 
only.  Emile  is  no  longer  bound  by  the 
contract  because  the  new  law  had  made  its 
performance  illegal. 
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1 . What  are  the  five  main  ways  of  discharging  a contract? 


2.  Lise  agreed  to  sell  Sandy,  her  best  friend,  her  car  for  $6500.  On  the  day 
the  exchange  was  to  take  place,  Lise  decided  that  she  couldn't  bear  to  part 
with  her  car  and  asked  Sandy  if  they  could  call  the  deal  off.  Sandy  was 
upset,  but,  in  order  to  preserve  their  friendship  she  eventually  agreed. 

Has  this  contract  been  discharged?  Explain  your  answer. 


Check  your  answers  by  turning  to  the  Appendix,  Section  3:  Activity  5. 


Follow-up  Activities 

If  you  had  difficulties  understanding  the  concepts  in  the  activities,  it  is 
recommended  that  you  do  the  Extra  Help.  If  you  have  a clear  understanding 
of  the  concepts,  it  is  recommended  that  you  do  the  Enrichment. 


Extra  Help 

A Brief  Summary 

If  a contract  is  considered  by  the  courts  to  be  against  public  policy,  it  is  void. 
Some  contracts  are  actually  illegal,  and  the  courts  will  refuse  to  aid  parties  to 
it  who  were  aware  of  its  illegal  nature. 
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Among  illegal  contracts  are  the  following: 

• agreements  to  commit  crimes 

• agreements  involving  illegal  rates  of  interest 

• contracts  concerning  gambling 

• contracts  with  unlicensed  professionals 

• contracts  harmful  to  the  nation 

• contracts  that  unreasonably  restrain  trade 

• contracts  that  defeat  competitive  bidding 

• contracts  that  discourage  marriage 

Normally  contracts  are  enforceable  only  against  those  who  are  parties  to 
them,  but  in  some  situations  a third  party  is  brought  in.  There  can  be  an 
assignment  of  rights  to  a third  party,  who  becomes  known  as  an  assignee. 
Some  rights,  though,  cannot  be  assigned. 

Rights  of  action  cannot  last  forever  as  it  becomes  difficult  or  impossible  to 
determine  who  has  what  rights  as  memories  fade  and  witnesses  die.  As  a 
result,  each  Canadian  province  has  a statute  of  limitations  that  specifies  the 
time  frame  within  which  legal  actions  must  be  started  if  claims  are  to  be 
upheld.  In  Alberta  this  statute  is  called  the  Limitation  of  Actions  Act. 

If  one  party  to  a contract  fails  to  carry  out  his  or  her  obligations,  the  contract 
has  been  breached,  and  damages  are  generally  awarded  the  injured  party. 
How  the  damages  are  determined  depends  on  the  circumstances,  but  the 
court  does  expect  injured  parties  to  have  taken  all  possible  steps  to  mitigate 
their  losses. 

When  a contract  comes  to  an  end,  it  is  said  to  have  been  discharged.  A 
contract  may  be  discharged  by 

• performance  or  payment 

• mutual  agreement  on  the  part  of  the  parties 

• impossibility  of  performance 

• a breach  of  contract  on  the  part  of  one  of  the  contracting  parties 

• operation  of  the  law 
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1 .  Edwards  sold  a lawnmower  to  Reynolds  on  the  understanding  that 
Reynolds  would  pay  him  as  soon  as  he  had  the  money.  After  nine  years, 
because  Reynolds  had  paid  nothing  on  the  debt,  Edwards  decided  to  sue 
Reynolds  for  the  money  owing. 

Would  a court  enforce  this  contract?  Explain. 


2.  Fernandez  sold  his  bakery  in  Calgary  to  Ettrich.  In  the  contract 
Fernandez  agreed  not  to  engage  in  the  same  type  of  business  in  the 
province  of  Alberta  for  a period  of  five  years. 

Was  this  contract  binding?  Explain. 


3.  Dimarco  signed  a contract  to  play  baseball  for  the  local  Double  A team. 
One  week  before  the  start  of  the  season,  Dimarco  decided  to  take  a job  as 
a real  estate  agent  in  another  town. 

a.  Could  the  ball  club  force  Dimarco  to  carry  out  his  end  of  the  contract? 
Explain. 


b.  Could  Dimarco  assign  his  part  of  the  contract  to  his  younger  brother, 
who  was  also  a fine  baseball  player?  Explain. 
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4.  The  following  statements  concern  the  assignment  of  contracts.  Put  a T or 
F in  the  blank  to  the  left  of  each  statement  to  indicate  whether  it  is  true  or 
false. 


a.  If  the  illegal  part  of  a contract  can  be  separated  from  the  legal, 

the  legal  part  can  be  enforced. 

b.  A right  to  sue  for  damages  for  breach  of  contract  may  not  be 

assigned. 

c.  A person  may  assign  an  ordinary  contract  such  as  an 

agreement  to  shovel  snow  from  someone's  sidewalk. 

d.  Artists  may  assign  their  right  to  paint  a portrait  for  a certain 

person. 

e.  A debt  may  be  assigned  by  a creditor  without  notifying  the 

debtor  of  the  assignment. 

f.  It  is  lawful  to  take  out  an  insurance  policy  on  anybody's  life. 

5 Five  of  the  essentials  necessary  to  make  a valid  contract  are  listed  here. 

State  which  essential  is  lacking  in  each  of  the  cases  that  follow  by  placing 

the  appropriate  Roman  numeral  in  the  space  at  the  left  of  each  example. 

Note:  This  question  reviews  materials  in  preceding  sections  as  well  as  in 

Section  3. 


i.  valid  offer  and  acceptance 

ii.  consideration 

iii.  genuineness  of  consent 


iv.  legality  of  the  object  con- 
tracted for 

v.  capacity  of  the  parties  to 
contract 


a. 


Wayne  forces  Tara  at  gunpoint  to  sign  a contract  whereby 
Tara  is  to  give  him  one-third  of  her  earnings  every  week. 


b.  Blain  promises  to  give  his  daughter  a watch  as  a gift  on  her 
twenty-fifth  birthday. 


c.  Dove  enters  into  a contract  to  buy  Shram's  grocery  business  on 
the  condition  that  Shram  will  not  engage  in  any  business  of 
any  kind  in  the  same  province  for  ten  years. 

d.  Gina,  who  is  so  intoxicated  as  to  be  unable  to  understand  what 
she  is  doing,  endorses  a note  to  Shelly  who  knows  of  Gina's 
drunken  condition. 
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e.  Otto  and  Jim  agree  to  rob  a bank  and  divide  the  proceeds. 
Otto  is  to  stand  guard  while  Jim  blows  up  the  safe. 

f.  Therese  orally  offers  to  sell  Tanya  her  car  for  $1200.  Tanya  is 
not  interested  in  buying  the  vehicle. 

g.  Olsen  has  two  cars,  a convertible  and  a subcompact.  Mah 
offers  to  buy  Olsen's  car  for  $1600.  Olsen  accepts,  thinking 
Mah  means  the  subcompact.  Mah  thinks  he  is  buying  the 
convertible. 

h.  Mrs.  McGill,  housekeeper  for  Mr.  Kerr,  aged  eighty,  unduly 
influences  Mr.  Kerr  to  sign  a specialty  contract  deeding  to  her 
his  house  and  all  its  contents. 


r 


Check  your  answers  by  turning  to  the  Appendix,  Section  3:  Extra  Help. 


Enrichment 

1 . The  case  that  follows  is  based  loosely  on  a real  case  heard  in  the 

Minnesota  Supreme  Court  in  1939.  Study  it  carefully  and  try  to  decide 
what  damages  you  would  have  awarded  if  you  had  been  the  judge. 

Company  X owned  twenty-four  acres  of  undeveloped  land  zoned  for 
industrial  use.  The  land  contained  a deposit  of  gravel,  so  Company  X 
made  a contract  with  Company  Y according  to  which  Company  Y would 
pay  Company  X for  the  right  to  remove  the  gravel.  As  part  of  the 
contract.  Company  Y promised  to  restore  the  land  to  its  original 
condition  after  removing  the  gravel. 

As  it  turned  out  Company  Y,  in  breach  of  contract,  did  nothing  to  restore 
the  land  after  removing  the  gravel.  Company  X took  Company  Y to 
court  and  sued  for  $60  000,  which  is  the  amount  it  would  cost  X to  have 
the  land  restored. 

Company  Y,  the  defendant,  agreed  that  it  was  in  breach  of  contract,  but 
presented  this  argument: 
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The  land  in  its  original  condition  had  a 
market  value  of  $12  000.  Its  value  as  it 
stood  (after  Company  Y had  finished 
removing  the  gravel)  was 
approximately  $4000.  Therefore,  the 
defendant  company  argued,  it 
should  pay  damages  of  only  $8000  - 
the  difference  between  these  two 
amounts.  This  would  leave  the  plaintiff, 
X,  as  well  off  financially  as  it  was  before. 


You  are  the  judge.  What  damages  would  you  award?  Explain  the 
reasons  for  your  judgement. 


2.  If  you've  got  hold  of  the  ACCESS  Network  Business  Concepts  Series: 
Contract  Law,  watch  the  following  three  videos: 


• #6  -Contracts:  Legality 

• #7 -Discharging  Contracts 

• #8  -Resolving  Contract  Disputes 


These  videos  will  review,  and  to  some  degree  expand  upon,  concepts 
taught  in  Section  3. 


C 


Check  your  answer  by  turning  to  the  Appendix,  Section  3:  Enrichment. 


Law  20 


91 


Module  2 - Section  3 


Conclusion 

Contracts  are  agreements  between  one  or  more  parties  to  do  something 
mutually  beneficial.  When  the  obligations  as  stated  in  any  contract  have  been 
met  by  the  parties  involved,  the  contract  has  been  completed  and  it  ends  (i.e., 
is  discharged).  A contract  may  end  without  penalty  in  other  ways: 

• It  may  end  by  mutual  agreement  of  both  parties. 

• It  may  end  if  conditions  beyond  the  control  of  one  of  the  parties  occur 
that  make  it  impossible  for  him  or  her  to  fulfil  the  contract's  obligations. 

• It  may  end  if  a change  in  the  law  takes  place  that  makes  it  impossible 
for  either  party  to  complete  the  contract.  If  the  contract  ends  because 
one  of  the  parties  refuses  to  fulfil  his  or  her  obligations,  a breach  of 
contract  occurs.  If  this  happens,  the  party  who  has  met  the  contract's 
obligation  may  legally  seek  damages  from  the  other  party  for  any  losses 
suffered. 

Section  4 will  turn  to  an  examination  of  one  very  common  sort  of  contract  - 
the  negotiable  instrument. 


Assignment 

Booklet 


ASSIGNMENT 


Turn  to  your  Assignment  Booklet  and  do  the  assignment(s)  for  Section  3. 
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Negotiable 

Instruments 


e Bank  of  ADLC  e 

Pay  to  the  order  of 


memo 


_ 19 

_ $ _ 
loo  dollars 


' 

egotiable  instrument  - a very  legalistic-sounding  expression,  isn't  it? 
In  fact,  negotiable  instruments  are  probably  the  most  common  form  of 
contract  with  which  you'll  have  to  deal  as  you  go  through  life.  The 
best-known  type  of  negotiable  instrument  is  the  cheque,  and  no 
discussion  of  contracts  would  be  complete  without  a study  of  this 
everyday  form  of  contract. 

After  completing  this  section  you  should  be  able  to 

• identify  the  legal  requirements  of  a negotiable  instrument 

• explain  how  instruments  can  be  negotiated  to  pay  debts 

• describe  the  rights  and  liabilities  of  the  parties  to  a valid  instrument 

• outline  the  possible  defences  one  can  use  to  support  nonpayment  of 
an  instrument 
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Legal  tender:  the 
lawful  money  of  a 
country 


Negotiable 
instrument:  a written 
contract  containing  a 
promise  to  pay  a 
specific  sum  of  money 


Bills  of  exchange: 
negotiable  instruments 


Activity  1:  Legal  Requirements  of  Negotiable 
Instruments 

Legal  tender,  sometimes  called  legal  currency,  is  the  lawful  money  of  a 
country.  Tender  is  an  offer  of  payment;  to  be  good  tender  it  must  be  the  exact 
sum  in  legal  currency  and  offered  exactly  according  to  the  terms  of  the 
contract  as  to  time,  place,  and  manner. 


Modem  society,  however,  has  devised  numerous  methods  of  completing 
financial  transactions  without  using  actual  money.  The  reasons  for  this  are 
the  awkwardness  of  transporting  large  sums  of  money  from  one  location  to 
another  as  well  as  the  possibility  of  theft.  Therefore,  to  minimize  this 
inconvenience  and  to  lessen  the  risk  involved,  it  has  become  common 
practice  to  use  negotiable  paper,  or  negotiable  instruments,  as  a substitute 
for  actual  cash. 

Negotiable  instmments  are  business  papers  that  can  be  transferred  from  one 
person  to  another  person  just  as  if  they  were  another  kind  of  money.  They 
are  not  money,  but  they  play  the  part  of  money  - up  to  a point.  These 
business  papers  are  not  legal  tender  and  need  not  be  accepted  as  payment  for 
debts,  but  as  a matter  of  convenience  they  are  accepted  by  people  who 
believe  in  the  honesty  and  credit  of  the  parties  concerned.  These  papers, 
sometimes  called  instruments,  are  also  called  bills  of  exchange.  In  effect,  they 
are  written  contracts  containing  a promise  to  pay  a specific  sum  of  money. 

Generally  speaking,  a negotiable  instrument  arises  from  a contract  that 
precedes  it;  a buyer  delivers  a negotiable  instrument  in  payment  for  goods  or 
services  received.  But  delivery  of  the  instrument  (handing  over  the  bill  of 
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exchange)  does  not  complete  the  obligation  of  the  promisor  (the  person  who 
made  the  promise).  If  the  instrument  is  not  honoured  when  it  becomes  due 
and  is  presented  for  payment,  the  promisee's  rights  under  the  original 
contract  of  sale  or  services  are  revived;  in  other  words,  if  the  person  in 
question  doesn't  pay  up,  the  other  party  can  take  legal  action. 


So  a cheque,  for  example,  is  really  a 
written  promise  to  pay  someone  later.  If  I 
give  someone  a cheque  for  - oh,  say  a CD, 
I’m  promising  to  give  that  person  money 
when  the  cheque  is  cashed.  At  that  point 
the  contract  has  been  discharged. 


"\ 


J 


A bill  of  exchange  need  not  be  written  by  hand;  it  may  be  wholly  or  partly 
printed  or  typewritten.  Generally,  a special  form  is  used,  as,  for  example,  a 
blank  cheque;  and  it  is  necessary  only  to  complete  it,  or  fill  in  the  blanks,  and 
sign  it. 

Negotiable  instruments  are  said  to  be  endorsed  when  the  persons  who  have 
them  write  their  names  on  the  backs  of  the  instruments.  They  are  said  to  be 
delivered  when  handed  to  someone  else. 


Holder  in  due  course: 
one  who  has  a bill  of 
exchange  but  to  whom 
it  has  not  been  directly 
issued 


Holders  of  bills  of  exchange  are  persons  who  have  bills  of  exchange  in  their 
possession.  A holder  in  due  course  is  a person  who  has  the  bill  of  exchange 
but  to  whom  it  has  not  been  directly  issued.  It  was  received  after  it  had  been 
given  to  someone  else. 
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So  if  I get  a cheque  made  out  to  me  by 
someone  else  for,  say,  $40  and  then 
go  to  a store  and  buy  $40  worth  of 
clothes,  I can  endorse  the  cheque  and 
hand  it  over  to  the  store.  Then  the 
store  is  the  holder  in  due  course. 


i 


That’s  right.  But  the  trick  is  getting 
the  store  to  accept  the  cheque.  It’s 
getting  harder  and  harder  to  do 
these  days. 


The  Bills  of  Exchange  Act  of  Canada  defines  a bill  of  exchange  as  follows: 

A bill  of  exchange  is  an  unconditional  order  in  writing  addressed  by  one 
person  to  another,  signed  by  the  person  giving  it,  requiring  the  person  to 
whom  it  is  addressed  to  pay,  on  demand  or  at  a fixed  or  determinable  future 
time,  a sum  certain  in  money  to  or  to  the  order  of  a specified  person,  or  to 
bearer. 

There  are  three  bills  of  exchange  that  fall  within  the  above  definition: 

• a promissory  note 

• a commercial  draft 

• a cheque 

Promissory  notes  and  drafts  are  used  largely  in  business  transactions  while 
the  use  of  cheques  has  become  widespread  in  consumer  purchases.  And  yet 
a cheque  is  not  legal  tender  and  anyone  (a  store  owner,  a lawyer,  a dentist) 
can  refuse  to  accept  a cheque.  The  remainder  of  this  section  will  be  devoted 
to  the  formalities  and  procedures  relating  to  the  use  of  cheques. 
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1 .  If  you  gave  the  ice-cream  girl  a $100  bill  for  a cone,  would  she  have  to 
take  it  or  could  she  refuse  to  give  you  the  cone?  Explain  your  answer. 


2.  Define  negotiable  instrument  in  your  own  words. 


3.  What  are  the  three  kinds  of  bills  of  exchange? 


Check  your  answers  by  turning  to  the  Appendix,  Section  4:  Activity  1 . 
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Activity  2:  Cheques 

A cheque  is  a bill  of  exchange  drawn  on  a bank  and  payable  on  demand.  It  is 
an  unconditional  order  in  writing  to  a bank,  signed  by  the  person  giving  it, 
requiring  the  bank  to  pay  on  demand  a sum  of  money  to  a specified  person 
or  to  the  bearer  - the  person  who  possesses  the  cheque. 


Parties  to  a Cheque 

As  you  study  the  workings  of  cheques,  it's  important  to  know  the  following 
terms: 

• The  drawer  is  the  person  issuing  the  cheque. 

• The  payee  is  the  person  to  whom  the  cheque  is  made  out  to. 

• The  drawee  is  the  bank  on  which  the  cheque  is  drawn. 


Cheque  Drawer 


Bureau  Drawer 
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Issue  of  a Cheque 

A cheque  is  issued  when  it  is  written  out  and  delivered  to  the  payee.  Writing 
may  include  printing  or  other  methods  of  reproduction.  The  signature  of  the 
drawer  can  be  written  or  printed.  Hank,  for  example,  may  sign  a cheque  for 
Sonia  if  he  has  the  authority  to  do  so.  A cheque  does  not  have  to  take  any 
particular  form  and  may  be  written  on  anything  that  can  be  taken  to  the 
bank;  stories  abound  of  banks  honouring  cheques  written  on  anything  from 
animal  hides  to  bits  of  two-by-four.  However,  all  banks  provide  blank 
cheque  forms  for  the  convenience  of  their  customers.  The  processing  of  such 
cheques  is  also  made  faster  by  the  presence  of  a computer  code  printed  on 
the  face  of  the  cheque;  this  identifies  the  bank  upon  which  the  cheque  is 
drawn  and  the  account  number  of  the  drawer. 


Negotiation  of  a Cheque 

Since  cheques  can  be  transferred  to  other  parties,  they  are  a type  of  negotiable 
instrument.  The  process  depends  on  how  the  cheque  is  worded.  If  the 
cheque  states,  "Pay  to  bearer,"  then  whoever  has  the  cheque  may  cash  it.  In 
order  to  transfer  such  a bearer  cheque  to  someone  else,  the  holder  of  the 
instrument  simply  hands  it  over  to  the  other  party.  Because  of  the  simplicity 
of  this  process  there  is  an  inherent  risk  with  such  cheques  in  that  if  they  are 
lost  or  stolen,  the  finder  or  the  thief  may  cash  them. 

If  the  cheque  says,  "Pay  to  Robert  Diduch"  or  "Pay  to  the  order  of  Robert 
Diduch,"  it  must  be  transferred  to  another  party  by  endorsement.  A cheque 
is  endorsed  when  the  holder  writes  his  or  her  name  on  it,  thereby  indicating 
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intent  to  transfer  ownership  to  another  person.  For  example,  if  you  have  a 
cheque  made  out  to  you  for  $50,  and  you  owe  a friend  $50,  you  can  simply 
endorse  the  cheque  and  give  it  to  your  friend.  Then  he  or  she  can  cash  it. 

Endorsements  may  be  written,  typed,  or  even  stamped  with  a rubber  stamp. 
For  convenience,  the  endorsement  is  usually  placed  on  the  back  of  the  cheque 
so  as  not  to  obstruct  the  writing  on  the  cheque  face. 

Furthermore,  the  endorsement  has  the  effect  of  transferring  the  entire  amount 
written  on  the  face  of  the  cheque.  There  is  no  such  thing  as  a partial  or 
part-payment  endorsement. 

The  endorsements  most  commonly  used  are  as  follows: 

• A blank  endorsement  is  an  endorsement  made  simply  by  turning  the 
cheque  over  and  signing  it  on  the  back.  By  doing  this,  the  payee  is  in 
effect  saying,  "From  now  on  the  amount  stated  on  this  cheque  may  be 
paid  to  anyone."  Once  endorsed  in  blank,  the  cheque  is  now  a bearer 
instrument;  the  drawee  will  pay  the  amount  shown  to  the  bearer.  It 
requires  no  further  endorsement  to  pass  title;  so  it  can  be  further 
negotiated  by  delivery  only.  A blank  endorsement  is  normally  used 
when  the  payee  presents  the  cheque  at  either  the  payee's  own  bank  or 
the  drawee  bank  for  payment. 

• A special  endorsement  is  an  endorsement  made  by  first  writing  on  the 
back  an  order  to  pay  to  a specified  person  and  then  signing  the  cheque. 
When  endorsed  in  this  manner,  the  cheque  remains  an  order 
instrument  and  must  be  endorsed  by  the  specified  person  before  it  can 
be  further  negotiated. 

• A restrictive  endorsement  is  one  in  which  words  have  been  added,  in 
addition  to  the  signature  of  the  transferrer,  that  restrict  the  further 
endorsement  of  the  cheque.  Where  special  endorsements  are  used,  a 
cheque  can  be  negotiated  through  many  people  and  it  may  not  be 
cashed  for  several  weeks  or  even  months.  This  could  be  a hardship  on 
the  drawer.  In  the  first  place,  the  drawer  will  not  want  specimens  of  his 
or  her  cheques  to  get  into  the  hands  of  possible  forgers,  and  secondly, 
the  drawer  may  forget  about  the  cheque  and  then  find  it  is  presented 
for  payment  at  a time  when  there  are  not  sufficient  funds  in  the  account 
to  pay  it.  The  endorsement  "For  deposit  to  my  account  only"  is  a 
restrictive  endorsement  commonly  used  when  deposits  are  sent  to  the 
bank  by  messenger  or  by  mail.  There  can  be  no  further  endorsement  of 
the  cheque  once  a restrictive  endorsement  is  used;  therefore,  a person 
finding  such  a cheque  cannot  legally  cash  it. 
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Blank  Endorsement  Special  Endorsement 
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Restrictive  Endorsement 


1 . List  the  normal  order  of  events  in  the  life  of  a cheque. 
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2.  Name  the  forms  of  endorsement  most  commonly  used  on  cheques  and 
give  an  example  of  each  type  on  the  illustrations  provided. 


r 


Check  your  answers  by  turning  to  the  Appendix,  Section  4:  Activity  2. 
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Payment  of  a Cheque 


The  bank  must  honour  its  customers'  cheques  unless  authority  to  do  so  has 
been  terminated  by  one  of  the  following: 


Countermand  of 
payment:  the 
notification  of  a bank 
by  a drawer  not  to  pay 
cheque 


| 


• The  drawer  has  notified  the  bank  not  to  pay  the  cheque.  This  is  known 
as  countermand  of  payment  (sometimes  referred  to  casually  as  a stop 
payment). 

• The  bank  has  been  notified  or  has  otherwise  become  aware  of  the  death 
of  the  drawer.  The  holder  of  such  a cheque  should  present  it  to  the 
executor  (or  administrator)  of  the  deceased's  estate  for  payment.  If  the 
payee  of  a cheque  dies  before  cashing  it,  the  customary  practice  is  for 
the  executor  of  the  estate  to  return  the  cheque  to  the  drawer  with  a 
request  that  a new  cheque  be  issued  to  the  executor  "in  trust"  to  the 
estate. 


• The  bank  has  learned  that  the  drawer  is  bankrupt. 

• The  drawer's  account  has  been  frozen  by  a court  order. 

• There  are  not  sufficient  funds  in  the  drawer's  account  to  cover  the 
cheque,  in  which  case  the  cheque  will  be  stamped  N.S.F.  (Not  Sufficient 
Funds). 

• The  cheque  is  stale  dated.  A cheque  becomes  stale  dated  if  it  is  not 
presented  for  payment  within  six  months  of  the  date  written  on  it. 


The  bank  may  also  refuse  to  honour  a cheque  if  it  is  not  regular  on  its  face; 
for  example,  if  the  amount  in  words  does  not  agree  with  the  amount  in 
figures,  or  if  there  seems  to  be  an  alteration  on  the  cheque,  the  bank  may 
refuse  to  honour  it.  Postdated  cheques  (cheques  dated  at  some  time  in  the 


jLaw  20 


103 


Module  2 - Section  4 


future)  will  not  be  honoured  until  the  date  written  on  the  cheque  has  arrived. 
In  the  meantime  the  cheque  may  be  retained  by  the  holder  or  turned  over  to 
the  bank  to  hold  for  deposit  on  the  proper  date. 

In  most  cases  the  holders  of  cheques  have  no  claim  against  the  banks  on 
which  the  cheques  were  drawn  should  they  fail  to  honour  them.  If  the 
holders  have  any  problems  in  obtaining  payment,  they  will  have  to  confront 
the  drawers  or  any  previous  endorsers. 

One  exception  to  this  rule  occurs  in  the  case  of  a certified  cheque.  A cheque 
is  certified  by  having  the  drawee  bank  debit  the  drawer's  account 
immediately  by  the  amount  of  the  cheque;  the  cheque  is  then  stamped 
"certified"  across  its  face.  A cheque  that 
has  been  certified  carries  the  bank's 
guarantee  that  the  funds  are  sufficient 
and  will  be  paid;  therefore  the  drawer 
and  endorsers  are  discharged  from 
further  liability  and  the  bank  becomes 
solely  liable  to  pay.  A cheque  is  usually 
certified  at  the  request  of  the  drawer  who 
wants  to  assure  the  payee  that  the  cheque 
will  be  honoured  by  the  bank  and  that  the 
drawer  will  not  stop  payment  on  it. 


Stopping  Payment 

The  drawer  of  a cheque  may  order  the  bank  not  to  pay  it  when  it  is 
presented.  The  bank  is  bound  by  this  order  and  has  no  right  to  pay  the 
cheque  after  such  an  order  is  given.  If  the  bank  fails  to  heed  the  order  and 
cashes  the  cheque,  it  is  liable  to  the  depositor  for  the  amount  paid.  However, 
if  you  stop  payment  given  for  an  honest  debt,  you  still  owe  the  amount  of  the 
debt. 


Dishonoured  Cheques 

If  the  bank  refuses  to  pay  the  cheque  when  it  is  presented  for  payment,  it  is 
said  to  be  dishonoured.  The  holder  should  then  give  notice  of  dishonour  to  the 
drawer  and  any  endorsers  in  order  to  hold  them  liable. 

The  following  rules  governing  notice  of  dishonour  should  be  observed: 

• Notice  must  be  made  not  later  than  the  following  business  day.  All 
parties  to  the  cheque  are  discharged  from  liability  on  it  if  they  are  not 
duly  notified. 
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• Notice  may  be  given  orally  or  in  writing,  as  long  as  the  notice  clearly 
indicates  that  the  cheque  was  dishonoured. 

A more  formal  method  of  notification  of  dishonour  is  a notice  of  protest.  The 
protest  is  drawn  up  in  legal  form  and  forwarded  to  the  party  or  parties 
concerned.  The  advantage  of  giving  notice  by  formal  protest  is  that  it  is  the 
best  evidence  to  a court  that  notice  of  dishonour  was  duly  made. 


3.  The  bank  must  honour  its  customers'  cheques  unless  authority  to  do  so 
has  been  terminated.  List  six  ways  in  which  termination  can  occur. 


4.  A cheque  is  said  to  be  dishonoured  if 


5.  A postdated  cheque  will  not  be  honoured  until 


6.  What  is  meant  by  having  a cheque  certified ? 
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7.  What  is  the  advantage  of  giving  notice  of  dishonour  by  formal  protest? 


r 


Check  your  answers  by  turning  to  the  Appendix,  Section  4:  Activity  2. 


Defences 


Immediate  parties  to 
a cheque:  parties  to  a 
cheque  who  have  direct 
dealings  with  each 
other 


Now  that  you  have  seen  how  legal  notice  to  dishonour  a cheque  can  be  given, 
the  defences  the  defendant  may  establish  in  any  action  to  collect  on  a 
dishonoured  cheque  must  be  examined.  At  this  point  it  becomes  necessary  to 
differentiate  between  immediate  and  remote  parties  to  a cheque. 

Immediate  parties  are  those  who  have  direct  dealings  with  each  other,  while 
remote  parties  are  those  whose  legal  relationship  arises  out  of  their  dealing 
with  some  other  party  to  the  cheque. 


Remote  parties  to  a 
cheque:  parties  to  a 
cheque  whose  legal 
relationship  arises  out 
of  their  dealings  with 
some  other  party  to  the 
cheque 


Example 

Ellen  draws  a cheque  payable  to  Bernice.  Bernice  endorses  the  cheque  to 
Taras.  Ellen  and  Bernice  are  immediate  parties,  as  are  Bernice  and  Taras. 
Ellen  and  Taras  are  remote  parties. 
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Immediate  parties  have  personal  dealings  with  each  other  and  each  is 
supposed  to  know  the  conditions  of  the  contract  for  which  the  cheque  was 
given.  Therefore  the  defences  which  may  be  set  up  by  the  defendant  are 
those  that  could  be  set  up  if  action  had  been  taken  on  the  contract  for  which 
the  cheque  was  given.  These  defences  are  known  in  law  as  personal  defences , 
and  the  various  types  of  personal  defences  that  are  good  against  immediate 
parties  are  described  as  follows: 

• No  consideration  was  given  to  the  drawer. 

• The  holder  was  guilty  of  fraud,  misrepresentation,  undue  influence, 
duress,  or  some  other  illegal  act  which  would  make  the  contract  for 
which  the  cheque  was  given  voidable. 

• The  drawer  has  a counterclaim  against  the  payee.  If  the  person  who 
received  the  cheque  failed  to  carry  out  the  bargain,  the  drawer  could 
stop  payment  on  the  cheque.  In  the  event  of  the  payee's  suing  for 
payment  on  the  cheque,  the  drawer  could  use  the  defence  of  a 
counterclaim  that  the  payee  did  not  fulfil  all  obligations  fully. 

• The  drawer  did  not  have  the  legal  capacity  to  issue  the  cheque  or  enter 
into  the  contract.  Examples  include  a minor  who  wrote  a cheque  for  a 
non-necessary  or  a person  whose  assets  were  frozen  under  a 
bankruptcy  proceeding. 

Although  personal  defences  are  not  effective  against  remote  parties,  such  as  a 
holder  in  due  course,  there  are  other  defences  which  are  good  against  any 
holder.  These  are  known  as  real  defences,  so  called  because  they  concern  the 
cheque  itself  and  not  the  contract  for  which  it  was  given.  The  following  are 
real  defences  and  are  effective  against  even  a holder  in  due  course: 

• Forgery:  Where  the  signature  to  a cheque  has  been  forged  or  made 
without  the  drawer's  authority,  the  drawer  cannot  be  held  liable  by  any 
holder.  However,  an  endorser  of  a forged  cheque  can  be  held  liable  by 
any  subsequent  holder.  Each  party  to  a bill  of  exchange  in  signing  gives 
an  implied  guarantee  as  to  the  genuineness  of  the  signatures  of  all 
previous  parties. 

Example 

Long  drew  a cheque  payable  to  the  bearer  and  forged  Janssen's 
signature  to  the  cheque.  Long  then  gave  the  cheque  to  Ngo  as  payment 
for  a boat.  Ngo  immediately  negotiated  the  cheque  to  Cherney,  to  whom 
Ngo  owed  money.  Cherney,  in  turn,  presented  it  at  Janssen's  bank  for 
payment.  The  bank  detected  the  forgery  and  refused  payment. 

Cherney,  a holder  in  due  course,  has  no  claim  against  Janssen.  Cherney 
may,  however,  recover  from  Ngo  who,  in  turn,  is  left  to  recover  from 
Long  on  a charge  of  forgery. 
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• Material  alteration:  Once  a cheque  is  drawn,  any  attempt  to  change  the 
information  written  upon  its  face,  or  to  change  any  of  the  endorsements 
on  the  back,  will  result  in  dishonour,  and  the  drawer  will  remain  liable 
only  for  the  original  amount  as  ordered  paid  to  the  original  payee. 

• Lack  of  delivery  of  an  incomplete  instrument:  A partially  complete 
cheque  that  is  taken  without  the  drawer's  consent,  and  then  filled  in  at  a 
future  time,  would  be  subject  to  a real  defence.  However,  if  an 
incomplete  cheque  is  delivered  with  the  understanding  that  the 
recipient  will  complete  it,  then  the  cheque  is  valid.  Therefore,  if  you 
write  someone  a "blank"  check  and  the  recipient  fills  in  an  amount 
much  greater  than  you  anticipated,  you  will  have  no  defence  against 
payment. 

• Incapacity  of  an  infant:  If  a minor  who  has  sufficient  funds  in  the  bank 
draws  a cheque  on  that  bank,  the  bank  is  justified  in  making  payment  to 
the  holder.  However,  the  infant  is  not  bound  on  a cheque  to  a holder  in 
due  course  nor  can  an  infant  be  held  liable  as  an  endorser.  As  a 
consequence,  it  is  risky  to  accept  cheques  from  infants  since  they  can 
easily  stop  payment  on  the  cheques  and  repudiate  the  contracts  for 
which  they  are  given. 


I get  it.  Real  defences  are  all  about 
the  cheque  itself;  for  example,  you 
might  argue  that  it  was  forged  or 
altered.  Personal  defences,  though, 
are  concerned  with  the  contract 
between  two  parties  who  did 
business  with  each  other. 
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8.  Using  an  example  of  your  own,  differentiate  between  immediate  and 
remote  parties  to  a bill  of  exchange. 


9.  Tell  whether  each  of  the  following  is  a personal  or  real  defence  to  a 
dishonoured  cheque  by  putting  a P or  R in  the  blank  to  the  left  of  each 
example. 

a.  There  was  no  consideration  given  to  the  drawer. 

b.  The  cheque  was  written  by  someone  whose  assets  were  frozen 

in  a bankruptcy  proceeding. 

c.  The  signature  was  forged. 

d.  The  holder  had  used  duress  to  get  the  cheque  written. 

e.  An  endorsement  on  the  back  of  the  cheque  had  been  altered. 

f.  A partially  completed  cheque  was  stolen  and  filled  in. 


Check  your  answers  by  turning  to  the  Appendix,  Section  4:  Activity  2. 


Follow-up  Activities 
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If  you  had  difficulties  understanding  the  concepts  in  the  activities,  it  is 
recommended  that  you  do  the  Extra  Help.  If  you  have  a clear  understanding 
of  the  concepts,  it  is  recommended  that  you  do  the  Enrichment. 
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Extra  Help 

A Brief  Summary 

Negotiable  instruments,  or  bills  of  exchange,  are  business  papers  that  can  be 
transferred  from  one  person  to  another  person  just  as  if  they  were  another 
kind  of  money. 

There  are  three  types  of  bills  of  exchange: 

• a promissory  note 

• a draft 

• a cheque 

A cheque  is  a bill  of  exchange  drawn  on  a bank  and  payable  on  demand.  It  is 
issued  when  it  is  written  out  and  delivered  to  the  payee.  Cheques  are 
negotiable  because  they  can  be  transferred  to  other  parties.  Some  cheques  are 
made  out  to  be  payable  to  the  bearer,  but  must  stipulate  the  payee,  who  must 
endorse  the  instrument.  Three  types  of  endorsements  are 

• blank  endorsements 

• special  endorsements 

• restrictive  endorsements 

Normally  a bank  must  honour  its  customers'  cheques,  but  the  authority  to  do 
so  can  be  terminated.  The  drawer  of  a cheque  can  stop  payment,  that  is, 
order  the  bank  not  to  pay  it  when  presented. 

If  a bank  dishonours  a cheque  when  presented,  the  holder  must  give  notice  of 
this  dishonour  to  the  drawer  and  any  endorsees  in  order  to  hold  them  liable. 
In  the  legal  battle  that  follows  the  defendant  must  develop  a defence  that  is 
either  "personal"  or  "real,"  depending  on  whether  the  holder  is  an 
immediate  or  a remote  party. 

1 . Fill  in  the  blank  spaces  in  the  following  statements. 

a.  is  an  offer  of  performance. 

b.  It  has  become  common  practice  to  use 

as  a substitute  for  actual  cash. 

c.  Negotiable  instruments  are when  the 

persons  who  have  them  write  their  names  on  the  back  of  them. 

d.  A is  a bill  of  exchange  drawn  on  a bank 

and  payable  on  demand. 
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e.  A cheque  is by  having  the  drawee  bank 

debit  the  drawer's  account  immediately  by  the  amount  of  the  cheque. 

f.  A cheque  is  usually  certified  at  the  request  of  the  drawer  who  wants 

to  assure  the that  the  cheque  will  be 

honoured  by  the  bank  and  that  the will  not 

stop  payment  on  it. 

g.  If  the  bank  refuses  to  pay  a cheque  when  it  is  presented  for 

payment,  it  is  said  to  be . 


2.  Modem  society  has  devised  methods  of  completing  financial  transactions 
without  using  actual  money.  What  are  two  reasons  for  this  state  of 
affairs? 


3.  In  regard  to  cheques,  define  the  following  terms: 

a.  the  drawer:  

b.  the  payee: 

c.  the  drawee:  

d.  endorsement:  

e.  holder  in  due  course:  
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f.  countermand  of  payment: 


g.  N.S.F.: 


h.  certified: 


r 


Check  your  answers  by  turning  to  the  Appendix,  Section  4:  Extra  Help. 


Enrichment 

1 . The  Bill  of  Exchange  Act  defines  holders  in  due  course  as  follows. 

Holders  in  due  course  are  holders  who  have  taken  a bill,  complete  and 
regular  on  the  face  of  it,  under  the  following  conditions,  namely: 

(a)  that  they  became  the  holder  of  it  before  it  was  overdue  and  without 
notice  that  it  had  been  previously  dishonoured,  if  such  was  the  fact;  and 

(b)  that  they  took  the  bill  in  good  faith  and  for  value,  and  that  at  the  time  the 
bill  was  negotiated  they  had  no  notice  of  any  defect  in  the  title  of  the 
person  who  negotiated  it. 

Bearing  this  in  mind,  do  the  following  exercise. 

Shoel  bought  a cassette  recorder  from  Alicia  at  a 
garage  sale,  relying  on  Alicia's  word  that  it 
worked  well.  He  paid  by  cheque.  When 
Shoel  got  it  home,  however,  he  found 
that  the  cassette  recorder  was  badly 
broken  and  completely  unusable. 

Shoel  called  his  bank  at  once  and 
stopped  payment  on  the  cheque.  On 
Monday  morning,  when  Alicia  tried  to  ^ 
cash  the  cheque,  she  discovered  Shoel's 
stop  payment. 
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a.  What  is  Alicia's  legal  position  in  terms  of  enforcing  payment? 


b.  Assume  that  rather  than  cashing  Shoel's  cheque  at  her  bank,  Alicia 
had  it  cashed  at  the  secondhand  store  where  she  had  recently 
purchased  the  cassette  recorder.  The  owner  of  the  store  remembered 
her,  knew  that  he'd  sold  her  a useless  machine,  and  knew  that  this 
cheque  was  originally  given  Alicia  for  that  same  recorder. 

Now  the  store  owner,  Albert,  tries  to  cash  Shoel's  cheque  at  the  bank 
and  discovers  the  stop  payment.  What  is  Albert's  legal  position  as  far 
as  enforcing  payment? 


2.  In  Sections  1, 2,  and  3 it  was  suggested  that  you  watch  the  ACCESS 
Network's  Business  Concepts  Series:  Contract  Law.  The  ACCESS  Network 
has  another  series  called  You  and  the  Law,  made  up  of  several  fifteen- 
minute  videos  on  a variety  of  legal  issues. 


If  you  can  get  hold  of  this  series,  watch  #2  -Contract  and  Consumer  Law. 

s an  entertaining  and  informative  look  at  some  of  the  basics  of  the  law 
of  contracts  and  legislation  designed  to  protect  consumers  from 
unscrupulous  businesses. 
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Check  your  answers  by  turning  to  the  Appendix,  Section  4:  Enrichment. 
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Conclusion 

When  fulfilling  contractual  obligations,  most  people  use  negotiable 
instruments  rather  than  money.  Cheques,  in  their  various  forms,  are  the 
most  common  form  of  negotiable  instrument.  A whole  body  of  law  has 
grown  up  around  the  use  of  cheques  and  other  bills  of  exchange.  Because  the 
use  of  cheques  is  so  widespread  in  our  society,  it's  important  to  be  familiar 
with  the  laws  that  govern  their  use. 
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ASSIGNMENT 


Turn  to  your  Assignment  Booklet  and  do  the  assignment(s)  for  Section  4. 


MODULE  SUMMARY 

This  module  has  attempted  to  give  you  a good  foundation  in  contract  law. 

Here,  by  way  of  closing,  are  some  practical  points  to  remember  about 
contracts: 


• Every  business  transaction,  great  or  small,  is  based  upon  some  kind  of 
contract. 


• An  offer  cannot  be  withdrawn  after  it  has  been  accepted. 


• Persons  should  ensure  that  they  understand  the  terms  of  a contract. 
They  should  know  exactly  what  they  are  going  to  give  up  and  what 
they  are  going  to  get  in  return. 

• A simple  contract  can  be  oral  or  written,  or  it  can  be  implied  by  the 
conduct  of  both  parties. 


• Many  oral  contracts  are  legally  binding  in  court. 
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• Some  contracts  must  be  in  writing  to  be  enforceable  in  court. 

• A contract  that  is  required  by  law  to  be  in  writing  will  not  be 
enforceable  in  court  unless  it  is  in  writing. 

• If  anything  of  significant  value  is  involved  is  a transaction,  a person 
should  have  the  contract  in  writing  even  if  the  law  does  not  require  it. 

• People  should  deal  only  with  individuals  they  consider  to  be  reliable. 

• A person  should  always  be  sure  a contract  is  legal  before  considering  it. 

• People  should  not  sign  anything  until  they  have  read  it  carefully  and 
understand  its  terms. 


Assignment 

Booklet 


FINAL  MODULE  ASSIGNMENT 


Turn  to  your  Assignment  Booklet  and  do  the  final  assignment(s)  for 
this  module. 
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Glossary 


Acceptance 

• the  assent  to  an  offer  by  words  or  conduct 

Assignment 

• the  transfer  of  contractual  rights  from  one  party  to  a 
third  party 

Bills  of  exchange 

• negotiable  instruments 

Breach  of  contract 

• failure  to  perform  an  obligation  in  a contract 

Capacity 

• legal  ability  to  enter  into  a contract 

Caveat  emptor 

• a Latin  phrase  meaning  "Let  the  buyer  beware." 

Cheque 

• a bill  of  exchange  drawn  on  a bank  and  payable  on 
demand 

Consent 

• free  and  voluntary  agreement 

Consideration 

• something  of  value  exchanged  by  the  parties  to  a 
contract 

Contract 

• a legally  binding  agreement  enforceable  at  law 

Contract  of  guarantee 

• a promise  to  pay  if  a debtor  defaults 

Contract  of  indemnity 

• an  agreement  by  one  party  to  take  full  responsibility 
for  a debt  another  wishes  to  incur 

Countermand  of  payment 

• the  notification  of  a bank  by  a drawer  not  to  pay  a 
cheque 

| Counteroffer 

• a conditional  acceptance;  a new  offer 

Deed 

• see  Specialty  contract 

Discharge 

• end  a legal  obligation 

Duress 

• the  forcing  of  people  to  act  against  their  will 

Executor 

• a deceased  person's  representative,  named  in  the  will 

j Formai  contract 

• see  Deed 

i Fraud 

• intentional  deception  resulting  in  a loss  to  another 
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Future  consideration 

Gratuitous 

Guarantor 

Hoider  in  due  course 

Immediate  parties  to  a 
cheque 

Implied  contract 

Invitation  to  treat 

Legal  tender 
Liquidated  damages 

Minor 

Misrepresentation 

Mitigation  of  loss 
Negotiable  instrument 

Novation 

Offer 

Past  consideration 

Performance 

Perjury 


• consideration  given  when  the  parties  to  a contract 
promise  to  do  something  in  the  future 

• not  involving  a return  benefit 

• see  Surety 

• one  who  has  a bill  of  exchange  but  to  whom  it  has 
not  been  directly  issued 

• parties  to  a cheque  who  have  direct  dealings  with 
each  other 

• a contract  that  is  suggested  by  the  actions  of  the 
parties 

• an  invitation  to  make  an  offer  (e.g.,  by  a store  to  a 
customer) 

• the  lawful  money  of  a country 

• an  amount  stipulated  in  a contract  to  be  paid  in 
damages  if  the  contract  is  not  fulfilled 

• a person  under  the  age  of  majority 

• an  untrue  statement  that  is  either  deliberate  or 
unintentional 

• the  minimization  of  loss  due  to  a breach  of  contract 

• a written  contract  containing  a promise  to  pay  a 
specific  sum  of  money 

• the  substitution  of  a new  legal  obligation  for  an  old 
one 

• a proposal  to  enter  into  a contract 

• benefits  already  received  at  the  time  of  contracting  - 
legally  no  consideration  at  all 

• fulfilment  of  an  obligation  or  a promise 

• the  making  of  a false  statement  under  oath,  knowing 
it  to  be  false 
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Present  consideration 

Public  policy 
Public  Trustee 

Recision 

Remote  parties  to  a 
cheque 

Repudiate 

Revocation 

Sea! 

Simple  contract 
Specialty  contract 
Substantial  performance 
Surety 

Undue  influence 

Unenforceable 

Usury 

Valid 

Void 

Voidable 


• consideration  given  when  the  parties  perform  their 
parts  of  the  contract  at  the  time  it  is  made 

• the  public  good 

• a government  agency  that  looks  after  the  estates  of 
the  legally  incompetent,  missing  persons,  and  people 
dying  intestate  (without  a will) 

• the  cancellation  of  a contract 

• parties  to  a cheque  whose  legal  relationship  arises 
out  of  their  dealings  with  some  other  party  to  the 
cheque 

• reject  a contract  to  avoid  liability 

• cancellation  of  an  offer  before  acceptance 

• a marking  placed  on  a contract  to  express  serious 
intent 

• an  agreement  either  implied,  oral,  or  written 

• an  agreement  signed  and  under  seal 

• the  performance  of  the  essential  part  of  a contract 

• a person  who  guarantees  that  he  or  she  will  be 
responsible  for  another's  debts  or  default  of  payment 

• unlawful  pressure  exercised  on  the  mind  to  unduly 
benefit  one  party 

• valid  but  not  capable  of  being  enforced  because  of 
some  technical  defect 

• the  charging  of  excessive  and  illegal  interest  rates 

• having  legal  force;  enforceable 

• having  no  legal  force;  unenforceable 

• capable  of  being  rescinded  (cancelled) 
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Suggested  Answers 

Section  1 : Activity  1 

1 .  The  two  types  of  contracts  are 


simple  contracts 
specialty  contracts 


2.  The  term  simple  contract  includes  contracts  whether  they  be  written,  oral,  or  implied. 


3.  Answers  will  vary.  Implied  contracts  usually  occur  in  frequently  repeated  situations 
such  as  paying  bus  fare,  buying  merchandise,  and  so  on. 


4.  a.  the  names  of  the  parties  • Judy  Feldman 

• Henry  Rankin 


b.  the  subject  matter  of  the  contract  • cleaning  and  painting  a grocery  store 


c.  the  terms  of  the  contract  • Feldman  agrees  to  paint  and  clean  the  exterior, 

applying  one  coat  of  paint.  Rankin  will  supply 
materials.  The  job  is  to  be  done  by 
September  1, 19__. 


d.  the  price  or  consideration  each  party  is  to  pay  • Rankin  is  to  pay  $500. 

• Feldman  is  to  do  the  work. 


5.  Answers  should  refer  to  two  of  the  following: 

• The  parties  are  likely  to  consider  all  the  terms  more  carefully  if  they  are  put  in 
writing. 

• It  prevents  honest  misunderstandings. 

• There  can  be  no  argument  later  on  as  to  the  terms  or  how  the  parties 
understood  them. 

• If  it  should  become  necessary  to  take  the  case  to  court,  it  is  much  easier  to 
prove  the  case  with  a written  agreement. 

6.  There  was  no  contract.  Uncle  Sigmund  simply  made  a promise;  there  was  no 
consideration  on  Jenny's  part.  Had  the  promise  been  made  under  seal,  however,  it 
would  have  been  enforceable. 
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Section  1 : Activity  2 

1.  To  turn  this  ad  into  a valid  contract  the  following  conditions  must  be  met: 

• You  would  have  to  make  a serious  offer  which  the  seller  - John  - would  have 
to  accept  exactly  as  it  is. 

• There  must  be  consideration. 

• Both  you  and  John  must  be  legally  competent. 

• Both  you  and  John  must  give  your  genuine  consent  to  the  contract.  There  must 
be  no  threats,  fraud,  undue  influence,  duress,  or  misrepresentations. 

• The  deal  must  be  lawful;  e.g.,  the  car  must  really  belong  to  John. 

2.  Pradeesh  would  have  had  a reasonable  amount  of  time  to  accept  the  offer.  The  court 
would  have  to  determine  whether  the  three  days  he  waited  constituted  a reasonable 
length  of  time.  Given  the  speed  at  which  things  happen  in  the  stock  market, 
Pradeesh's  delay  would  probably  be  deemed  unreasonable. 

3.  Yes,  Martin  is  entitled  to  the  reward.  Mrs.  Lim  made  a public  offer.  Knowing  this, 
Martin  accepted  the  offer  when  he  returned  the  cat.  The  contract  is  binding. 

4.  No,  there  is  no  valid  contract  as  Millie's  acceptance  does  not  precisely  match 
Juanita's  offer.  What  Millie  has,  in  fact,  done  is  make  Juanita  a counteroffer. 

5.  The  courts  would  probably  not  interpret  this  as  duress  because  there  was  no 
violence  or  imprisonment  involved,  nor  any  threat  of  violence  or  imprisonment. 

6.  In  Case  A a court  would  probably  set  aside  the  contract  on  the  grounds  of  undue 
influence,  though  Miss  Burnside  would  have  to  prove  that  undue  influence  existed. 

In  Case  B,  because  Miss  Burnside  delayed  so  long  after  the  undue  influence  had 
ceased  to  exist,  the  court  would  probably  not  allow  her  to  repudiate  the  contract. 

7.  The  buyer  can  likely  void  the  contract  on  the  grounds  of  innocent  misrepresentation. 
Then  it  would  be  up  to  Mohammed  whether  or  not  to  bring  an  action  against  the 
salesman  who  had  sold  him  the  car. 

8.  The  five  elements  are  as  follows: 

• There  must  be  a valid  offer  and  acceptance. 

• Consideration  must  be  present. 

• The  parties  to  the  agreement  must  be  legally  competent. 

• The  consent  of  the  parties  must  be  real  and  genuine. 

• The  purpose  of  the  agreement  must  be  lawful. 
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9.  The  conditions  are  as  follows: 

a.  There  must  have  been  a false  statement  of  material  fact.  It  must  have  misled  the 
other  party,  causing  that  party  to  act  on  it. 

b.  It  must  have  been  made  with  the  intention  of  deceiving  the  other  party.  It  must 
have  been  made  with  complete  disregard  of  the  truth,  that  is,  it  must  have  been 
made  knowing  it  was  not  true. 

c.  The  party  charging  fraud  must  have  suffered  loss  because  of  the  false 
statement. 

10.  The  seal  indicates  that  care  and  thought  have  been  taken  when  the  parties  entered 
into  the  agreement. 

1 1 . Fraud  is  an  offence  in  which  a false  statement  is  made,  either  deliberately  or  with  a 
reckless  disregard  of  the  truth,  with  the  intention  of  deceiving  some  innocent 
person  for  gain. 

12.  Answers  will  vary.  Examples  must  be  of  advertisements  in  which  all  the  terms  are 
clearly  and  precisely  set  out,  for  example,  advertisements  offering  a reward  for  the 
doing  of  some  task. 

13.  Answers  will  vary.  An  offer  may  be  terminated  in  the  following  ways: 

• A specified  amount  of  time  elapses. 

• If  no  time  period  is  specified,  a "reasonable''  time  has  elapsed. 

• The  offeree  gives  a qualified  acceptance. 

• The  offeree  absolutely  rejects  the  offer. 

• The  offeror  revokes  the  offer  before  it  has  been  accepted. 

• Either  party  dies  or  becomes  insane. 

Examples  must  clearly  illustrate  two  of  these  situations. 

Section  1 : Activity  3 

1.  No 

2.  No 

3.  Yes 

4.  No 

5.  Yes 
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6.  Yes 

7.  Yes 

Section  1 : Foliow-up  Activities 
Extra  Help 

1.  a.  F 

b.  T 

c.  F 

d.  F 

e.  T 

f.  F 
g-  T 

h.  F 

i.  T 

j-  T 

k.  T 

l.  T 

m.  T 

n.  F 

o.  T 

2.  a.  contract  of  guarantee 

b.  fraudulent  misrepresentation 

c.  an  implied  contract 

d.  a void  contract 
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e.  an  unenforceable  contract 

f.  caveat  emptor 

g.  an  oral  contract 

h.  a valid  contract 

i.  an  illegal  contract 

j.  a specialty  contract 

k.  innocent  misrepresentation 

l.  a written  contract 

m.  a voidable  contract 


Enrichment 

1 . In  this  case  the  courts  decided  for  the  defendant,  holding  that  for  a contract  for  so 
small  an  amount  as  the  price  of  a set  of  headlights  a store  could  not  reasonably  be 
held  liable  for  the  loss  of  thousands  of  dollars. 

This  sort  of  situation  arises  frequently.  In  a similar  case  a man  sued  a telegraph 
company  on  the  grounds  that  a telegram  they'd  sent  for  him  went  astray,  costing 
him  thousands  of  dollars  in  a lost  business  opportunity.  Again,  the  court  held  for 
the  defendant.  The  court  ruled  that  the  telegraph  company,  for  the  small  amount  it 
charged  for  its  services,  could  not  reasonably  be  held  responsible  for  the  collapse  of 
a major  business  deal. 

Section  2:  Activity  1 

1.  Examples  will  vary.  Here  is  a possible  answer  for  each: 

a.  Willa  agrees  to  give  Danielle  her  bike  in  exchange  for  Danielle's  collection  of 
videotapes. 

b.  Louis  agrees  to  pay  Dora  $50  for  Dora's  hockey-card  collection. 

c.  Irene  agrees  to  pay  Orville  $300  to  overhaul  her  car's  engine. 

d.  Mrs.  Koenig  agrees  to  give  her  son  a car  if  he  promises  never  to  drink  and  drive. 
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2.  Wordings  will  vary.  Consideration  is  whatever  individuals  get  in  return  for  what 
they  give  up  when  making  a contract. 

3.  The  courts  don't  consider  it  their  business  to  make  bargains  for  people. 

Section  2:  Activity  2 

1.  Wordings  will  vary.  Present  consideration  occurs  when  the  parties  to  a contract 
perform  their  parts  at  the  time  the  contract  is  made. 

2.  Wordings  will  vary.  Future  consideration  occurs  when  the  parties  to  a contract 
promise  to  do  something  in  the  future. 

3.  Wordings  will  vary.  A gratuitous  promise  is  a promise  made  without  consideration. 

4.  If  the  consideration  has  already  been  given  when  the  contract  is  made,  there  is  really 
no  benefit  in  the  contract  to  the  party  receiving  it.  Therefore  there  is  said  to  be  no 
real  consideration  given  that  party. 

5.  In  the  case  of  charitable  donations  the  courts  state  that  consideration  lies  in  the 
benefit  to  the  community. 

Section  2:  Activity  3 

No,  Joseph  has  entered  into  a contract  of  indemnity.  He  has  verbally  agreed  to  take  the 

responsibility  for  the  debt  Eugene  wishes  to  incur.  In  fact,  as  far  as  Tieu  is  concerned, 

Joseph  has  bought  the  suit. 


Section  2:  Activity  4 

1.  Examples  will  vary.  Here  are  some  ideas: 

• stereo 

• books 

• jewellery 

• tapes 

• sports  equipment 

2.  Answers  will  vary.  Clearly  food,  clothing,  and  shelter  are  necessaries,  but  up  to 
what  point?  Are  designer  clothes  necessaries?  Junk  food?  Expensive 
accommodations?  Is  a vehicle  a necessary  possession?  Would  it  depend  on  the 
minor's  situation? 
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3.  Answers  will  vary.  The  reason  is  essentially  that  vendors  will  be  reluctant  to  make 
contracts  with  minors  if  they  know  the  contracts  are  unenforceable.  If  contracts  for 
necessaries  were  unenforceable,  minors  might  find  themselves  unable  to  buy  food, 
clothing,  and  shelter.  The  rule  exists,  therefore,  to  protect  minors. 

4.  The  two  classes  are  the  following: 

• contracts  that  are  binding  on  the  minor  unless  repudiated  while  that  person  is 
still  a minor  or  within  a reasonable  time  after  reaching  the  age  of  eighteen 

• contracts  that  are  not  binding  unless  ratified 

Examples  of  each  class  will  vary.  The  first  class  includes  such  things  as  acquiring  an 
interest  in  real  estate  and  contracts  involving  continuous  benefits,  as  occurs  when  a 
minor  becomes  a tenant  or  shareholder.  The  second  class  includes  common 
contracts  made  to  buy  personal  items  that  are  not  necessaries. 

5.  The  courts  consider  necessaries  to  be  goods  and  services  that  a minor  needs  to  stay 
alive.  Some  items  are  automatically  considered  necessaries.  Others  must  be  ruled 
upon  individually  by  the  courts. 

6.  No.  The  courts  will  not  require  a minor  to  pay  more  than  a reasonable  price. 

7.  Relatives  or  other  people  could  take  advantage  of  a minor.  The  Public  Trustee  sees 
that  this  does  not  occur. 

8.  The  court  would  rule  that  if  the  contract  is  voided  and  the  stereo  returned,  the 
money  received  for  it  must  be  paid  back. 

Section  2:  FoiSow-up  Activities 
Extra  Help 

1.  a.  T 

b.  F 

c.  T 

d.  F 

e.  T 

f.  T 

g-  T 
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h.  F 

i.  F 

j.  T 

k.  F 

2.  a.  The  price  each  party  pays  when  entering  into  a contract  is  called  consideration. 

b.  A contract  under  seal  requires  no  consideration  to  be  valid. 

c.  The  courts  do  not  generally  review  the  adequacy  of  consideration  unless  there  is 
evidence  of  fraud. 

d.  Present  consideration  occurs  when  the  parties  perform  their  parts  of  the  contract 
at  the  time  it  is  made. 

e.  A promise  made  without  consideration  is  a gift. 

f.  The  person  guaranteeing  payment  for  another  person's  debt  is  called  the  surety 
or  guarantor. 

g.  A contract  of  guarantee  is  dependent  upon  the  guarantor. 

h.  The  largest  group  of  legally  incompetent  persons  are  minors  or  infants. 

i.  Necessaries  are  goods  and  services  that  a minor  needs  to  stay  alive  and  secure. 

j.  The  contract  of  a minor  for  the  supply  of  necessaries  is  enforceable  (or  valid). 

Enrichment 

1.  The  court  decided  that  there  was  no  real  contract.  The  benefit  to  Stokes,  the  court 
held,  was  purely  incidental;  he  was  entitled  to  it  whether  or  not  he  promised 
McDevitt  the  $1000.  Therefore,  the  court  ruled  that  Stokes'  promise  was  gratuitous  - 
a gift  - and  therefore  unenforceable. 
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Section  3:  Activity  1 

1.  Answers  will  vary.  Here  are  a few  ideas: 

• home  insurance 

• life  insurance 

• mortgage  insurance 

• automobile  insurance  - third-person  liability 

• automobile  insurance  - collision 

• contents-of-home  insurance 

2.  This  situation  could  lead  to  crime.  People  could,  for  example,  insure  the  lives  of 
strangers,  then  murder  them.  Or  they  could  take  out  policies  on  people  they  know 
to  be  very  sick. 

3.  Answers  will  vary.  Here  are  two  ideas: 

• Partners  in  a business  may  insure  each  other's  lives  so  that  each  can  pay  off  the 
other's  share  should  that  person  die. 

• People  who  lend  money  can  insure  the  lives  of  the  borrowers  for  the  amount  of 
the  loans  to  be  sure  of  getting  their  money  back  even  if  the  borrowers  die. 

4.  Answers  will  vary.  Here  are  two  obvious  ideas: 

• a contract  whereby  one  person  agrees  with  another  to  commit  a murder 

• a contract  whereby  one  person  agrees  to  buy  stolen  property  from  another, 
knowing  it  to  be  stolen 

5.  Usury  is  the  charging  of  excessive  and  illegal  rates  of  interest. 

6.  Examples  will  vary.  Here  are  some  possibilities: 

• public  accountants 

• real  estate  agents 

• moneylenders 

• tradespersons 

• stockbrokers 

• investment  advisors 

• optometrists 

7.  Agreements  contrary  to  public  policy  are  agreements  that  would  be  harmful  to  the 
public  good. 
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8.  Examples  will  vary.  One  sort  of  agreement  deemed  to  involve  an  unreasonable 
restraint  of  trade  is  the  contract  whereby  one  party  agrees  not  to  engage  in  business 
for  a certain  period  of  time  and/or  in  a certain  area.  By  no  means  are  all  such 
contracts  considered  to  be  an  "unreasonable"  restraint  of  trade.  Usually  the  courts 
must  make  decisions  on  an  individual  basis. 


Section  3:  Activity  2 

1 . John  is  legally  bound  to  pay  the  money  to  Dimitrios  only  if  Dave  let  John  know  in 
writing  that  he  (Dave)  had  assigned  his  right  to  collect  the  $75  to  Dimitrios. 

2.  Novation  is  the  substitution  of  a new  legal  obligation  for  an  old  one. 

3.  Assignment  is  the  transfer  of  contractual  rights  from  one  party  to  a third  party. 

4.  Parties  who  owe  money  or  some  other  duty  of  performance  are  entitled  to  a notice  of 
assignment.  This  is  best  accomplished  in  writing. 


Section  3:  Activity  3 

1 . No,  not  in  Alberta.  The  time  that  has  elapsed  is  greater  than  the  six-year  period  laid 
down  in  the  Limitations  of  Actions  Act. 

2.  No.  The  claim  is  not  destroyed;  the  courts  will  simply  not  enforce  it. 

Section  3:  Activity  4 

1.  Parties  who  have  fought  in  court  are  not  likely  to  be  on  good  terms.  Losers  of  legal 
actions  would  probably  not  do  their  best  work  if  forced  by  court  order  to  complete 
their  contracts.  This  would  be  especially  difficult  where  the  parties  had  to  work 
closely  together  as  in  a tutoring  situation. 

2.  No.  The  court  would  likely  compel  Poon  to  pay  only  one  week's  salary.  Wagner 
should  have  mitigated  his  losses  by  going  to  work  for  Pietersma. 


Section  3:  Activity  5 

1 . The  five  ways  are  as  follows: 
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• a breach  of  contract  on  the  part  of  one  of  the  contracting  parties 

• operation  of  the  law 

2.  Yes:  there  was  a mutual  agreement  on  the  part  of  the  parties. 

Section  3:  Follow-up  Activities 
Extra  Help 

1.  No,  not  in  Alberta.  The  Limitations  of  Actions  Act  stipulates  that  after  six  years  the 
court  will  not  enforce  a contract. 

2.  Probably  the  court  would  rule  that  stipulating  that  Fernandez  could  not  set  up  a 
business  in  all  of  Alberta  was  an  unreasonable  restraint  of  trade  and  so  would  not 
enforce  the  contract. 

3.  a.  No.  The  courts  do  not  use  specific  performance  as  a remedy  for  a personal 

services  contract. 

b.  No.  Rights  where  obligations  exist  involving  personal  qualifications  cannot  be 
assigned. 

4.  a.  T 

b.  T 

c.  T 

d.  F 

e.  F 

f.  F 

5.  a.  iii 

b.  ii 

c.  iv 

d.  v 

e.  iv 

f.  i 
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g-  1 
h.  iii 


Enrichment 

1 .  This  is  a complex  case;  it  was  decided  by  a split  decision,  with  at  least  one  judge 
disagreeing  with  the  others. 

The  majority  of  judges  ruled  that  the  purpose  of  the  court  is  to  see  that  each  party  of 
the  contract  lives  up  to  his  or  her  obligations.  In  this  case  that  meant  that  Company 
Y must  pay  Company  X whatever  it  cost  to  return  the  land  in  question  to  its  original 
condition. 

The  dissenting  judge  saw  things  differently.  He  agreed  with  Company  Y that 
Company  X would  now  simply  pocket  the  $60  000  and  sell  the  land  for  $4000, 
thereby  reaping  a windfall  of  $52  000  ($60  000  minus  the  $8000  they  had  lost  in  the 
land's  value).  This  judge  felt  it  was  the  business  of  the  court  simply  to  compensate 
Company  X for  its  financial  loss  - namely  $8000. 

Which  opinion  do  you  agree  with?  Can  you  think  of  a better  solution  than  either  of 
these?  It's  a difficult  problem,  isn't  it? 


Section  4:  Activity  1 

1.  She  could  refuse  to  give  you  the  cone  because  to  be  good  tender  an  offer  of  payment 
must  be  the  exact  sum  asked  and  offered  exactly  according  to  the  terms  of  the 
contract. 

2.  Wordings  will  vary.  A negotiable  instrument  is  a written  contract  containing  a 
promise  to  pay  a specific  sum  of  money. 

3.  The  three  are 

• the  cheque 

• the  promissory  note 

• the  draft 


Section  4:  Activity  2 

1.  • The  cheque  is  issued  (written  out  and  delivered). 

• The  cheque  is  negotiated  (or  transferred). 

• Payment  is  made. 
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2.  The  three  types  are  as  follows  (examples  will  vary  somewhat): 


• blank  endorsement 


• special  endorsement 


$JUdts  c/Ja 


• restrictive  endorsement 


A ctbu  c^Hdluj 
/Umv  ^cuukJjl, 
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3.  The  six  ways  are  as  follows: 

• The  drawer  has  notified  the  bank  not  to  pay  the  cheque.  This  is  known  as 
countermand  of  payment. 

• The  bank  has  been  notified  or  has  otherwise  become  aware  of  the  death  of  the 
drawer. 

• The  bank  has  learned  that  the  drawer  is  bankrupt. 

• The  drawer's  account  has  been  frozen  by  a court  order. 

• There  are  not  sufficient  funds  in  the  drawer's  account  to  cover  the  cheque,  in 
which  case  the  cheque  will  be  stamped  N.S.F.  (Not  Sufficient  Funds). 

• The  cheque  is  stale  dated. 

4.  A cheque  is  said  to  be  dishonoured  if  a bank  refuses  to  pay  it  when  it  is  presented. 

5.  A postdated  cheque  will  not  be  honoured  until  the  date  written  on  the  cheque  has 
arrived. 

6.  A cheque  is  certified  by  having  the  drawee  bank  debit  the  drawer's  account 
immediately  by  the  amount  of  the  cheque;  the  cheque  is  then  stamped  "certified" 
across  its  face.  A cheque  that  has  been  certified  carries  the  bank's  guarantee  that  the 
funds  are  sufficient  and  will  be  paid. 

7.  Drawing  up  a formal  protest  provides  a court  with  the  best  evidence  that  notice  of 
dishonour  was  duly  made. 

8.  Examples  will  vary.  Immediate  parties  have  direct  dealings  with  each  other  while 
remote  parties  have  a legal  relationship  that  arises  out  of  their  dealing  with  some 
other  party  to  the  cheque. 

9.  a.  P 

b.  P 

c.  R 

d.  P 

e.  R 

f.  R 
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Section  4:  Follow-up  Activities 
Extra  Help 

1.  a.  Tender  is  an  offer  of  performance. 

b.  It  has  become  common  practice  to  use  negotiable  instruments  as  a substitute  for 
actual  cash. 

c.  Negotiable  instruments  are  endorsed  when  the  persons  who  have  them  write 
their  names  on  the  back  of  them. 

d.  A cheque  is  a bill  of  exchange  drawn  on  a bank  and  payable  on  demand. 

e.  A cheque  is  certified  by  having  the  drawee  bank  debit  the  drawer's  account 
immediately  by  the  amount  of  the  cheque. 

f.  A cheque  is  usually  certified  at  the  request  of  the  drawer  who  wants  to  assure  the 
payee  that  the  cheque  will  be  honoured  by  the  bank  and  that  the  drawer  will  not 
stop  payment  on  it. 

g.  If  the  bank  refuses  to  pay  a cheque  when  it  is  presented  for  payment,  it  is  said  to 
be  dishonoured. 

2.  Two  reasons  are 

• the  awkwardness  of  transporting  large  sums  of  money 

• the  possibility  of  theft 

3.  a.  A drawer  is  the  person  who  issues  a cheque. 

b.  A payee  is  the  person  to  whom  a cheque  is  made  out. 

9 

c.  A drawee  is  the  bank  on  which  a cheque  is  drawn. 

d.  Endorsement  occurs  when  the  holders  of  cheques  write  their  names  on  them, 
indicating  their  intent  to  transfer  ownership. 

e.  A holder  in  due  course  is  someone  who  has  a cheque  but  to  whom  it  has  not  been 
directly  issued. 

f.  Countermand  of  payment  means  the  notification  of  a bank  by  a drawer  not  to  pay  a 
cheque. 

g.  N.S.F.  means  Not  Sufficient  Funds.  This  will  be  stamped  on  a cheque  by  the  bank 
if  the  funds  are  lacking  in  the  drawer's  account  to  cover  the  cheque. 
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h.  A cheque  is  certified  when  the  drawee  bank  debits  the  drawer's  account 

immediately  by  the  amount  of  the  cheque  and  then  stamps  it  "certified."  This  is 
the  bank's  guarantee  that  there  are  sufficient  funds  to  cover  the  cheque. 


Enrichment 

1 . a.  A court  would  likely  rule  that  Alicia  was  guilty  of  fraud  - or  at  least  innocent 
misrepresentation.  The  contract  between  Alicia  and  Shoel  would  not  be 
enforced. 

b.  The  store  owner,  aware  of  Alicia's  misrepresentation  (or  fraud),  cannot  claim  to 
be  a holder  in  due  course.  Note  that  condition  (b)  in  the  definition  of  holders  in 
due  course  (found  in  the  Enrichment  portion  of  Section  4)  states  that  "they  had  no 
notice  of  any  defect  in  the  title  of  the  person  who  negotiated  it."  This  means  that 
Shoel's  countermand  of  payment  is  as  effective  against  Albert  as  it  is  against 
Alicia. 
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